
Whether it’s the wrong type of leaves, six foot snow 
drifts, flooded roads or felled trees, Britain’s weather 
provides an endless supply of causes for  
employee absence.
Over the past months the UK has witnessed 
some of the worst storms and flooding for fifty 
years and this follows several years of extreme 
weather conditions. These inevitably cause 
staff absence. So what should employers do to 
protect their businesses? 

Absence due to weather conditions

Employee absence can cost employers dearly, if 
a proper policy is not in place. Without a policy, 
although the default position is that an employee 
is not entitled to be paid for a period of absence 
(unless authorised sickness leave), it is difficult to 
take this stance with an employee. They are likely 
to view the position as unfair, as the weather is 
beyond their control. 

A far better approach is to adopt a clear policy 
and record this in contracts of employment or the 
Staff Handbook. A clear policy will minimise the 
disruption caused by bad weather and reduce 
the possibility of conflict with employees. 

Issues relating to holiday

If employees expect to be paid for absence due 
to adverse weather, then a sensible starting 
point would be to suggest that they use annual 
leave for those days. Where employees have no 
unused leave to take, an alternative would be to 
consider whether the time can be made up later.

If this does not work for a particular business, 
then for those businesses which provide more 

leave contractually that the statutory minimum 
28 days per year, there is an option to allow 
those extra days to be used in advance to cover 
the weather-related absence. Employers should 
beware, however, that if this results in an erosion 
of the (statutory) 28 day entitlement for the 
following year, there is a risk of a challenge for 
breach of the Working Time Regulations.

If none of these alternatives works, then the 
employer is entitled to take a strict view and 
refuse to pay for the employee absence.

Childcare issues

Schools and nurseries are likely to close in adverse 
weather conditions. If employees have difficulty 
making it to work because of lack of childcare 
arrangements, then they are entitled to take time 
off under the legislation dealing with “Emergency 
Time off for Dependents”. This time off is unpaid. 
Employees should not be treated detrimentally for 
doing this, but, equally, the time allowed is only 
what is “reasonable and necessary”. Employees are 
supposed to use the emergency time off to make 
other arrangements for their children, rather than 
necessarily providing the childcare themselves. 

Contingency plans

We highly recommend that contingency plans 
are put in place, to maintain business continuity 
when bad weather forces employee absence.

Continued on page 2.

Employee Absence: 
Blame it on the weatherman

Welcome
to the Winter edition 
of our Agricultural  
Law Briefing

Well so far water seems to 
be the main issue dominating 
2014. Certainly, as I write, large 
tracts of the West Country 
are languishing under metres 
of inland lake, the coast is 

suffering the dual onslaught of high tides and 
swollen rivers and farm businesses are stretched 
beyond capacity, coping with water damage 
to property and crops, loss of trade, absent 
employees and the list goes on.

With no let-up in the line of Atlantic storms 
queuing up to the west, the once in a life-time 
flood events look like becoming rather too 
familiar for comfort. Farmers are legitimately 
asking what the Environment Agency (EA) is 
doing to address the situation. The answer 
is changing by the day, depending on how 
significant the problem is perceived to be by 
those in Westminster.

Landowners may, with justification, consider the 
EA to have been woefully negligent in failing to 
dredge watercourses, however calling them to 
account, in legal terms, is problematic: the EA 
has myriad powers but frustratingly few duties. 
There would be little chance of a successful 
claim in negligence.

Ironically, however, the much hated Human Rights 
Act may, in fact, turn out to be the saviour of 
flood weary rural communities, struggling to force 
the EA to undertake routine water management 
duties. An action under Article 1 of the 1st 
protocol (the right to peaceful enjoyment of 
possessions) or Article 2 (respect for private and 
family life) might well provide a real opportunity for 
balancing the power equation and persuading the 
EA to protect our rural communities.

Tim Russ

Field Talk
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Examples include facilitating increased work from home if possible and 
encouraging employees to consider alternative methods of transport to work. 

With the risk of adverse weather conditions occurring almost all year round, 
businesses simply cannot afford to leave it to chance. 

For further information please contact:
Sarah Driscoll
Solicitor 
0845 209 1834
sarah.driscoll@clarkewillmott.com

Employment: Blame it on the weatherman continued

‘Cronyism’ may be a recent coining by 
the press, but the concept is an old one. 
It was demonstrated during Henry VIII’s reformation of the Church, with 
lands worth more than £50 million in modern money redistributed to those 
in his favour. The lands produced income from tithe payments and helped 
maintain the lifestyles of those who retained their heads long enough to 
enjoy the benefits. 

With the tithes came a liability to repair the church chancel. The medieval 
wealthy had been paying for chapels, tombs and masses before the 
reformation, so this was nothing new to them. 

After tithes were eventually abolished, chancel liability stayed attached to 
land, but now without the tithe income. Liability passed automatically to the 
new owner(s) of the land whenever it was transferred, often without mention 
in the deeds. 

Many will remember the Wallbank case of the early 2000s. The fall out 
from this case was a review of the ancient laws described by the Law 
Commission as “anachronistic and capricious”. Reform happened in 2002 
with the introduction to the Land Registration Act reciting that liability “will 
be phased out after ten years”. Those ten years ended on 13 October 2013.

Liability after 13th October 2013

Why then are we still talking about chancel repairs? Rather than abolishing 
the liability, in October last year it simply lost its ‘overriding’ status. This 
means that anyone buying property after that date will not suffer the liability, 
if it is not on the Land Register. 

Unfortunately this is of no benefit to those who bought before October 
2013, or someone who acquires property after that date by gift or 
inheritance rather than purchase. It does not help those farming and 
landowning families who hope to pass their property down the generations 
for years to come. 

A liability can still be registered against affected land at any time until the 
land is finally sold. The option is still there to insure if no liability is currently 
registered, but at a cost. For those who do not insure, or where the liability 
is already registered, it seems nothing has changed since the 1530s.

For further information please contact:
Ruth Morris
Partner 
0845 209 1038
ruth.morris@clarkewillmott.com

Chancel Repair Liability: 
Still paying for Henry’s cronies
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Esther Woolford is one of our specialist agricultural property litigators. She is based 
in Taunton, but acts for clients across all of England and Wales. Esther’s notes from 
the last 3 months include: 

Flooding
Flooding remains a huge issue across the UK, particularly in and around the 
Somerset Levels, where farmers have been left to fend for themselves in 
increasingly difficult circumstances. Remedies could include actions against 
the Environment Agency, where waterways have been re-routed and land 
has been utilised to store large amounts of water. 

It’s not just the damage to crops and disruption faced by many; farmers are 
likely to face huge insurance premiums for their farmhouses, for which the 
Government is unlikely to make any saving proposals.

Landowners can also face potential liability, as highlighted in the last edition 
of Field Talk, for water flooding neighbouring property from their land. This 
is particularly galling when a major contributory factor in many cases is the 
failure by the Environment Agency to dredge rivers. Owen Paterson’s pilot 
scheme to allow farmers to undertake the dredging work themselves in key 
‘at risk’ areas will certainly be welcome, but it will be yet another expense 
for farmers whose farms are located near to watercourses.

Farm buyers need to watch out for both these issues and anticipate the 
potential cost, liability and obligation.

Managing the Family Wealth
The recent Court of Appeal case of Ham v Ham considered the whole 
issue of valuation of a partnership share on the departure of a partner from 
a family farming partnership. With the benefit of previous Court of Appeal 
case experience (Drake v Harvey in 2011), Esther is very conscious of the 
risk of partnership disputes arising, especially where written partnership 
deeds are ambiguous or, worse, non-existent. The actual wording in any 
written agreement is often critical to the outcome: cases frequently turn on 
the correct interpretation of the partnership deed.

Rights of Way
Disputes relating to public and private rights of way are on the increase, 
particularly those regarding responsibility for upkeep and reinstatement of 
overgrown paths. Farm buyers need to watch out for potential problems 
as well as addressing the new regime for lodging statements with local 
authorities to rebut the accrual of rights of way.

Court Proceedings
Following the recent Jackson Reforms, judges have adopted a ‘zero 
tolerance’ approach to any non-compliance with procedural rules in court 
proceedings. This has resulted in some very harsh decisions and our 
dispute resolution team has been updating our policies and procedures to 
ensure compliance and therefore the best outcome for clients.

Beef producers offered direct contracts 
by Tesco
A very welcome move by Tesco, but the understanding and negotiation of 
those contracts will be absolutely critical to their success, if farmers are not 
going to be fleeced. 

For further information please contact:
Esther Woolford 
Senior Associate 
0845 209 1840 
esther.woolford@clarkewillmott.com

News Round-up: Notes from Esther Woolford

We are introducing a news round-up section 
into Field Talk in which a member of the CW 
Agriculture Team will highlight briefly the issues 
from the last 3 months which could have 
the most impact from a legal perspective on 
landowners and farmers.
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The Community “Right to Bid” under 
the Localism Act 2011 has been with 
us since September 2012. We consider 
how the process has been used over the 
past 18 months.
How the system works

In brief summary, the new law allows community groups to nominate 
assets of community value (“ACVs”) for listing as such by the local authority. 
The object is to give community groups time to prepare bids and find the 
finance to buy ACVs. The legislation does not force the owner to accept a 
community bid or even to have any dealings with a community bidder.

Once listed, an ACV owner must not dispose of it, including by exchanging 
contracts, until one of two moratoriums has expired, one being six weeks 
long, the other six months. Breach renders the transaction void.

ACVs are land and/or buildings, the uses of which further the social 
wellbeing or social interests of the community. This vague definition means 
many properties may become ACVs. Those so far nominated include those 
listed below:

Local planning authorities may treat listing as an ACV as a material 
consideration for planning purposes.

What has happened?

So far, pubs appear to be the most commonly nominated properties. The 
first ACV case concerned a pub, the Chesham Arms in Hackney, bought for 
redevelopment and closed. It was then listed as an ACV. 

Because the pub was closed when the nomination was made, the local 
authority was required to decide whether or not it was “realistic to think” 
that there could be a time in the next five years when a social wellbeing or 
social interest use (whether or not as a pub) might re-start. The President of 
the First Tier Tribunal, Sir Nicholas Warren, dismissed the owner’s appeal. 
He decided that the owner’s intentions might be relevant, but could not be 
the deciding factor. He concluded that the legislation permitted a number 
of outcomes of which it would be “realistic to think”. In the case of the 
Chesham Arms, they were: 

• conversion to flats, as proposed by the developer

• use as one flat plus A2 space, which for the following two years would 
not have required the grant of planning permission, and

• use as a pub, if planning permission was refused and the developer cut 
his losses and sold or let the property to a publican.

Issues for landowners

Purchasers acquiring property currently used in a way that furthers the 
social wellbeing or social interests of the community need to be aware of the 
risk of nomination as an ACV. Landowners contemplating letting property 
for such uses should do likewise. The risk of nomination may, perversely, 
reduce landowners’ willingness to behave in this philanthropic way.

For further information please contact:
Andrew Campbell
Consultant 
0845 209 1281
andrew.campbell@clarkewillmott.com

Assets of Community Value: 
How the new regime is developing

Places of worship, pubs and restaurants, 
schools, parks, sports pitches and courts, 
public open spaces and playgrounds, 
allotments, car parks, medical facilities, phone 
boxes, libraries, town and village halls, war 
memorials, ancient ruins, museums, art gallery, 
bus shelters and village signs, scout huts and 
camps, cinemas, swimming pools, community 
and youth centres, village shops
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With Lady Day approaching and FBTs being negotiated, draftsmen and those who 
are being asked to sign agreements, may like to check the following points:

Identity of the Parties 

It is quite common to see initials used when the parties’ full names should 
be expressly stated. Likewise, it is important to consider partnership and 
trading names; where partnership or trading names are involved, unless it is 
a limited liability partnership, the names of the actual partners or business 
owners must be included along with the trading or partnership name. 

Eg John Smith of Park Farm Oldtown and David Smith of Home Farm 
Oldtown trading in partnership as Smith Brothers Partnership

John Smith of Park Farm Oldtown trading as Smith Park Farm

The structure of the business should be considered carefully in conjunction 
with the parties’ accountants and/or solicitors; there can be tax advantages 
in structuring the agreements in a certain way. 

The Plan 

The plan needs to describe the holding accurately. If a schedule of areas 
is also included in the FBT, clarify which is to take precedence, if there is a 
discrepancy between the two. The phrase “for identification purposes only” 
means that the other description will take precedence. In contrast “more 
particularly” means that this description will take precedence.

Eg “The holding is shown more particularly edged red on the attached 
plan and is described in schedule 1”: The plan will take precedence.

“The holding is described in schedule 1 and shown for identification 
purposes only edged red on the attached plan”: The schedule of areas will 
take precedence. It should be noted that if the FBT has to be registered at 
HM Land Registry, this will not be an acceptable description.

Signing formalities

The FBT will be invalid if the formalities are not complied with. 

An FBT must be prepared as a deed if:

• it is granted for a term of more than 3 years;

• It is granted for a term of 3 years or less and a premium is payable;

• it is granted for a term of 3 years or less, under which the tenant cannot 
occupy immediately e.g. the term starts in three month’s time;

• It is granted for a term of 3 years or less at less than a commercial rent.

Signing FBTs as agent

If an FBT is not required to be drawn as a deed then:

• an agent can sign the FBT if he is duly authorised by the relevant landlord 
or tenant; 

• one landlord (or tenant) can be authorised to sign the FBT on behalf of all 
the landlords (or tenants).

If the FBT is drawn as a deed, the original parties must all sign individually in 
front of an independent adult.

For further information please contact:
Mark Buckerfield
Partner 
0845 209 1664
mark.buckerfield@clarkewillmott.com

Farm Business Tenancies: Drafting Notes

For those involved in preparing agricultural 
documents, we are introducing a “Drafting Notes” 
corner within Field Talk, in which we will highlight 
a variety of issues to consider when drafting FBTs, 
from both parties’ perspective. We start by looking 
at some of the formalities which, if not complied 
with, can cause problems for both parties.

In recent years our equine team has seen a rise in the 
number of cases involving injuries sustained in incidents 
involving horses. 
On 20th March 2014 we are running a seminar 
at our Taunton offices for horse owners, riders, 
livery yard and riding school owners, race yards 
and equine event organisers. We will focus on:

• the steps which can be taken to minimise 
exposure to risk for those involved with horses

• the consequences when things go wrong

• the issues involved in running and defending a claim for damages arising from an injury

We are delighted to welcome Charlie Lane as the key guest speaker. With extensive experience as 
a competitive rider, horseman and coach, Charlie also has over 20 years’ experience acting as an 
equestrian expert witness in hundreds of cases. He is one of the foremost equine experts in Britain 
when it comes to dealing with litigation and the threat of litigation. He deals with all forms of horse 
related accidents and disputes including:

• a wide variety of riding and horse handling accidents

• loss of earnings of employees working in the equine industry

• valuation of horses and disputes over horse sales

Charlie will be joined by Lee Hart, Partner in our 
equine team and John Snell, Counsel at Guildhall 
Chambers. Lee is recognised as a leading 
practitioner in the field of personal injury and 
specialises in cases involving life-changing injuries, 
including those arising from horse riding accidents. 
John is also recognised by the legal directories as 
a specialist in equine claims involving veterinary 
negligence, misrepresentation, sales of goods and 
accidents to horses and riders.

For further information please contact:
Lee Hart
Partner
0845 209 1465
lee.hart@clarkewillmott.com

Equine Seminar: Straight from the horse’s mouth
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Developers continue to target farmers across the UK in their drive to exploit 
renewable energy opportunities, particularly wind and solar schemes.
Returns for farmers are attractive, but before signing up, they must first 
consider all the legal and practical implications. 

The usual arrangement

Generally, developers will take an option over the land for a period of 
about two years. If they manage to obtain planning permission and grid 
connection, they may then exercise the option and take a lease (usually for 
25 years) to proceed with the scheme. The developer generally takes the 
benefit of the relevant subsidy.

Issues to consider 

These include:

• Exclusivity Agreements: letters, often containing extremely prejudicial 
terms, are commonly presented landowners to sign up front. They should 
never be signed without taking legal advice. 

• Planning and grid connection: the option must ensure the developer 
takes steps to obtain planning permission and a grid connection for the 
development and does not just sit on the option.

• Long Lease: the long 25+ year lease will be negotiated at the outset. It 
will bind the land for many years so must be acceptable and must not 
unduly restrict the use of adjoining land. 

• Rent: the lease can include fixed rents, rents based on a percentage of 
the power generated, free power or a hybrid. Rental negotiations and 
clauses require skilful handling.

• Mortgages: the bank’s consent to a long lease will normally have to  
be obtained.

• Decommissioning: documentation should deal with decommissioning 
the site. Third party security is advisable to protect against developer 
insolvency (see below).

• Agricultural Subsidies and Grants: the impact on claims under 
the Single Payment Scheme, Environmental Stewardship and their 
replacements, following the CAP reform, must be addressed.

• Inheritance Tax: landowners need to establish whether the 
arrangements will jeopardise a future claim for Business Property Relief 
from Inheritance Tax. 

• Landowner’s costs: the developer often covers these, but this must be 
appropriately protected and secured. 

• Insolvency and Third Party Security: many developers are new 
start-up companies and most are single purpose vehicles (SPVs), so are 
likely to have few or no assets other than the installation itself. There is 
therefore always a risk of developer insolvency.

 Third party security (eg a bond) is recommended to secure the 
developer’s obligations and protect the landowner. Without this security 
a landowner could be left, for example, at the end of the lease with a 
site cluttered with old equipment, the developer having defaulted on his 
decommissioning obligations, and facing enforcement action by the local 
planning authority.

For further information please contact:
Laurence Lacey
Senior Associate 
0845 209 1289
laurence.lacey@clarkewillmott.com

Renewables: A sunny future or a cold wind from the East?

Renewable Energy Seminar
The Clarke Willmott Renewables Team is holding a seminar on  
26th March 2014. Topics will include:

• Tax - Stuart Thorne (Clarke Willmott) 
How solar panels affect agricultural status: IHT/BPR/APR 
considerations

• What, Who and How? - Andrew Dyke (Savills), Andrew Killock 
(Francis Clark), Laurence Lacey (Clarke Willmott) 
What cost, rent, returns, funding, risks and rewards? 
Who to sign up with? 
How to negotiate arrangements 

• Case Study - Graham Smaldon (Kingsland Barton Farm, Devon) 
Investing in Solar PV on the family farm

If would like to attend please contact: Martha Harley on 
0845 209 1759 or martha.harley@clarkewillmott.com


