
It was confirmed in the Summer Budget that 
legislation would be introduced to implement a new 
inheritance tax (IHT) allowance applicable to main 
residences and this legislation was contained in the 
second Finance Bill of 2015.
The new allowance, the Residence Nil Rate 
Band (RNRB) when fully in force, will have 
the effect of removing the IHT charge for 
those married couples and registered civil 
partners with combined estates of £650,000 
to £1 million, and reducing the IHT charge for 
couples with combined estates of between £1 
million and £2,700,000 (when the value of the 
new allowance tapers away to nil). 

The IHT favoured status of parents

The new allowance is being phased in and 
will start at £100,000 in 2017/18, increasing 
by increments of £25,000 until it reaches 
its full amount of £175,000 in 2020/21. The 
allowance only applies to those estates 
containing a “qualifying residential interest” that 
is “closely inherited.” 

Closely inherited means that the property 
(or a share in it) has to be left to direct lineal 
descendants, ie children and grandchildren, 
which in this case includes step-children, foster 
children and adopted children and also the 
spouse or civil partner, or surviving spouse 
or civil partner, of a lineal descendant. Whilst 
couples without children benefit from the 
transferable nil rate band, they will not benefit 

from this latest IHT reduction. 

If the allowance is not used on the death of 
the first parent (which would be the case, for 
example, if only property that benefitted from 
IHT Agricultural Property Relief was left to the 
children), then it can be carried forward and 
claimed by the surviving parent’s Personal 
Representatives (PRs). If the first parent dies 
before 6 April 2017, the survivor’s PRs can still 
claim a brought forward allowance (assuming 
they die after April 2017) even though the first 
spouse did not qualify for it. 

The taper threshold trap

The taper threshold might cause problems for 
farmers due to the fact that many farmhouses 
are very valuable and the value of most 
agricultural land has more than doubled in recent 
years. The benefit of the allowance is gradually 
tapered away for estates valued at over £2 
million. When the allowance is available in full 
in 2020/21 the allowance will taper away to nil 
when the estate of a single individual reaches 
£2.35 million, or when the combined estate of 
a married couple (on which two allowances can 
be claimed) reaches £2.7 million.

Continued on page 2.
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With some EU help finally on its 
way for beleaguered dairy farmers, 
albeit limited in size and effect, we 
can perhaps hope that some of the 
longer term measures proposed 
may be implemented to bring more 

stability to the sector and to slow down the current 
numbers leaving the industry. 

This Autumn has brought with it the resumption 
of the badger cull, with the inclusion of a Dorset 
cull zone for this year. Although encouraging for 
farmers within that area, in view of the anecdotal 
evidence from the other cull zones, it remains to 
be seen how far those protesting against the cull 
interrupted its implementation.

We have also seen the coming into force of a 
number of measures passed in the dying days 
of the Coalition Government; new protection 
of consumer rights (see p2) and new rules for 
residential landlords covering carbon monoxide 
and smoke alarms, provision of information and 
restrictions on termination where repairs have 
been requested (see page 6).

Meanwhile the new Government is now in full 
swing with a new process proposed for boundary 
disputes (see p4) and the much trumpeted new 
residence nil rate band for inheritance tax. For 
advice on this and other tax and estate planning 
matters I am delighted to announce the arrival of 
Rachael Crocker, who joins Stuart Thorne and 
David Maddock in leading our extraordinarily busy 
Agricultural Tax team. 

We hope you enjoy this edition of Field Talk. Please 
do contact us for a no-obligation discussion if you 
need further advice.

Tim Hayden
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In calculating the tapered allowance it is the value of the estate before 
the application of IHT reliefs that is considered. So if the parents’ assets, 
including the value of the farm and any business assets, are over the 
£2million threshold the RNRB will be reduced.

For this reason farming parents might like to consider reducing the value 
of their joint estate by making gifts by will on the death of the first parent, 
perhaps to a discretionary trust. This might be sufficient to bring the joint 
estate on the second death to below the £2 million threshold so that the 
RNRB can be claimed in full.

For example, Andrew and Helen are a farming couple with joint assets 
of £2,350,000 of which £1 million qualifies for Agricultural Property Relief 
at 100%. If they leave all their assets to each other in their wills, the IHT 
payable on the second death, when the RNRB is fully in force, would be 

£210,000. By comparison, if they leave £325,000 to a discretionary trust (of 
which the survivor could be a beneficiary) on the death of the first of them, 
then the IHT payable on the second death will be £145,000, a reduction of 
£65,000 due to the greater RNRB available.

As the relief can save up to £140,000 of tax when both spouses’ 
allowances are claimed in full, this is action that is worthy of serious 
consideration.

For further information please contact:
Stuart Thorne
Partner 
0845 209 1105* / 0117 305 6105
stuart.thorne@clarkewillmott.com

Inheritance Tax continued

The introduction of the Consumer Rights Act 2015 (“CRA”) which came into force 
on 1 October 2015 constitutes a major overhaul and reform of consumer protection 
law. We consider the key changes and remedies affecting rural businesses.
All businesses which deal with consumers (individuals who purchase 
goods or services outside of a business) must be aware of the changes in 
legislation regarding three categories; goods, services and digital content. 

Sale of goods scenario

A consumer buys a pair of wellies from a farm shop. The wellies must be 
of satisfactory quality, fit for purpose, match a description and correspond 
to a sample. Unfortunately, the wellies have a hole in the sole and leak. The 
consumer has three options:

• Short term right to reject the wellies within a 30 day deadline and receive 
a full refund. The deadline usually runs from the date of delivery/purchase. 

 The farm shop must provide a full refund within 14 days reduced from 
the previous 30 day allowance (provided the consumer makes the 
goods available for collection/returns them). (NB: different rules apply for 
perishable goods); or

• The consumer can request repair or replacement wellies within the 
30 day deadline. The time period for a right to a refund (in the above 
scenario) stops until the watertight and conforming wellies are received. 
The farm shop must be given a reasonable time to repair or replace the 
wellies. If the wellies are still of unsatisfactory quality, the consumer’s right 
to reject is extended by a minimum of seven days; or

• The consumer has a right to request repair or replacement outside the 
30 day deadline. The farm shop only has one opportunity to provide the 
goods of satisfactory quality. Failure to do so gives the consumer a right 
to reject the goods or request a reduction in price.

There is also a new “cooling off” period for consumers to return the goods 
extended from 7 days to 14 days.

Provision of Services scenario:

A prospective buyer of a horse asks a vet to check over the horse to ensure 
it is healthy and suitable before purchase. Services must be provided 
with reasonable care and skill at a reasonable price and provided within a 
reasonable time. Where services do not conform to the above, and in this 
case the vet has acted negligently, the customer has a right to:

• request repeat performance of the contract; or

• where repeat performance is impossible or not done within a reasonable 
time, the consumer has a right to claim a price reduction up to 100%.

Compliance with the CRA:

To ensure compliance, businesses should conduct a full review of their 
procedures, documentation and terms and conditions regarding their sale 
and service related activities. Non-compliance with the CRA may result in 
hefty fines and bad publicity.

For further information please contact:
Greg Saunders
Partner 
0845 209 1797* / 0117 305 6797
greg.saunders@clarkewillmott.com

Consumer rights: 
A new regime for consumer protection
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The recent Court of Appeal decision in Ilott v Mitson provided an intentionally 
disinherited daughter with almost a third of her mother’s estate. We consider the 
lessons from the case.

With Christmas approaching many are 
contemplating making and receiving 
gifts. However, where the older 
generation is involved, it is important 
to ensure that the donor actually has 
capacity to make any gifts. 

The case

Melita Jackson died in 2004 having lost contact with her daughter Heather 
26 years earlier, following Heather’s elopement aged 17 with her boyfriend. 
By 2004, Heather was living on state benefits with her five children in a 
housing association property. 

Melita wrote a will leaving her entire estate of £486,000 to animal charities. 
Melita also left a letter explaining why she did not wish Heather to benefit. 
However, as a child of the deceased, Heather was eligible to make a claim 
for reasonable financial provision from Melita’s estate under the Inheritance 
(Provision for Family and Dependants) Act 1975. 

Initially a County Court awarded Heather £50,000, but in July 2015 
the Court of Appeal increased this to £164,000. The Court of Appeal 
considered that Heather’s situation as an only child with meagre finances 
outweighed her status as an adult child who had lived independently for 
many years. The Court also stressed that whatever the charities received 
was essentially a windfall. The outcome may well have been very different 
had Heather been competing with another sibling or dependent. 

The lessons from this case

This decision does not necessarily indicate that Courts are more likely to 
ignore the provisions of a will. It may result however in more legacies to 
charities being challenged by disinherited children, even if they are not 
financially dependent on the deceased. That said, this decision turned on 
its specific facts: one impoverished daughter against charitable, rather than 
familial, beneficiaries. 

In the vast majority of circumstances, taking legal advice and drafting 
a clear will, accompanied by a detailed letter of wishes will ensure that 

Why is this important? 

Before making a gift a donor must consider whether they can afford to 
do so. What will be the implications for their future position? Is the gift a 
deliberate attempt to avoid paying tax or care fees?

All these are important questions and all the more important when the gift is 
made by an attorney. Powers of Attorney are extremely useful documents 
– especially when the donor has lost or is losing capacity to manage their 
financial affairs. However, they must be used correctly and within the confines 
of the Mental Capacity Act 2005. Failure to comply with the Act and its 
Code of Practice (whether intentionally or otherwise) may lead to an attorney 

succession plans are realised and will help to protect an estate against 
costly court battles.

However, if you have recently lost a parent, partner, spouse or someone on 
whom you were dependant, we can advise on your eligibility and the merits 
of a claim under the 1975 Act.

For further information please contact:
Rachael Crocker
Partner (for Will drafting) 
0845 209 1353* / 0117 305 6353
rachael.crocker@clarkewillmott.com

Beth King-Smith
Associate (for challenging a Will) 
0845 209 1526* / 0117 305 6526
beth.king-smith@clarkewillmott.com

being removed by the Court and a Deputy being appointed by the Court to 
manage the finances of a vulnerable individual. As Mr Jules Sher QC stated 
in the 2000 case of Re W an attorney “ought to have known the law if [they 
were] to take on the responsibility of such an important fiduciary position”. 

Power to make gifts

The starting point for any attorney making a gift is to consider the type of 
Power of Attorney in question and whether it contains any restrictions. The 
2013 case of Re GM provided some useful guidance on this issue. 

Simply being appointed as attorney does not mean that an attorney can 
continue to make the same financial transactions that the donor of the 
attorney used to make – the attorney may no longer be able to take out 
loans or overdrafts or sell or charge property without giving consideration to 
the powers contained in the Mental Capacity Act. An attorney may have the 
physical capability to sign cheques or to arrange bank transfers, but that 
does not mean that he can spend the donor’s money as he wishes. 

For further information please contact:
Heledd Wyn
Associate 
0845 209 1495* / 0117 305 6495 
heledd.wyn@clarkewillmott.com

Inheritance: 
Disinherited daughter successfully challenges will

Powers of attorney: The fiduciary duties of attorneys

We are delighted to welcome Rachael Crocker to our Agriculture 
team. Rachael comes from a farming family background and has many 
years’ experience dealing with the administration of estates, including 
the tax efficient ownership of assets involving agricultural, business 
and heritage property and dealing with the additional complications 
involved when impaired capacity issues arise. Having drafted a 
vast range of wills and trusts and acted in substantive reviews and 
re-organisation of settled assets for families and individuals, Rachael 
has considerable practical experience dealing with Settlors, Trustees, 
Beneficiaries and their representatives. Providing bespoke advice 
tailored to the circumstances involved, Rachael will be pleased to 
assist you where she can.
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Farmers should be aware that the Annual Tax on Enveloped Dwellings 
(ATED) threshold reduces on April 1st 2016 to £500,000. This means that 
from that date a farmer owning a dwelling worth between £500,000 - £1m, 
where a company is involved in the ownership, will result in an annual 
charge of £3,500. This also applies if the dwelling is owned by a partnership, 
where one of the partners (however small a share) is a company.

There is tax relief for occupation by a working farmer in certain 
circumstances, however this must be claimed in a return filed before 30th 
April 2016.

For further information please contact:
Andrew Campbell 
Consultant 
0845 209 1281* / 0117 305 6281
andrew.campbell@clarkewillmott.com

Annual Tax 
on Enveloped 
Dwellings: 
Watch out for lowering threshold!

Disputes over property boundaries and 
rights of way commonly lead to long, 
hostile and expensive litigation. A new 
bill is progressing through the Houses of 
Parliament, which looks set to change 
the landscape.
The new Bill

The Property Boundaries (Resolution of Disputes) Bill has been issued as 
a private member’s bill. It proposes that where a landowner cannot agree 
with an adjoining landowner the position of a boundary or private right 
of way, either both parties must select an agreed surveyor, or each party 
must select one surveyor, who then will jointly select a third surveyor. The 
surveyor(s) selected will then serve an award setting out their conclusions, 
the costs and who should meet them. 

The surveyors’ decision would be conclusive and could only be challenged 
by an appeal to the Technology and Construction Court within 28 days. 
If no appeal is made within this period, the landowner would submit the 
award to the Land Registry. 

A Code of Practice will be published setting out details of the procedure to 
be followed. Any existing court proceedings are automatically stayed so this 
new procedure can be followed.

Surveyors v Courts

There are certain clear advantages to expert surveyors taking the lead in 
the determination of boundary disputes. Early expert determination could 
deliver a much quicker and cheaper resolution of the factual circumstances 
of a dispute.

However, it would usually be outside the remit of a surveyor to carry out 
a detailed review of title deeds and other legal documents, consider legal 
arguments and deliver a conclusive legal ruling. Therefore in cases involving 
complex legal issues, there is likely to be a high chance of appeals. 

Earlier this year a Ministry of Justice study concluded that although early 
expert determination could result in quicker conclusions, the appeals process 
would likely be heavily relied upon and instead recommended that courts and 
tribunals be improved with use of mediation and experts encouraged. 

The Bill received its second reading in the House of Lords on 11 September 
2015 at which a variety of views were aired (and can be read on the 
Parliamentary website). We will be keeping a close eye on the development 
of this bill over the coming months.

For further information please contact:
Beth King-Smith
Associate 
0845 209 1526* / 0117 305 6526
beth.king-smith@clarkewillmott.com

Boundary Disputes: 
New proposed mandatory resolution by surveyor 



05 Field Talk Agricultural Law Briefing Autumn 2015

B i rm ingham • B r i s to l  • Ca rd i f f  • London  • Manches te r  • Sou thampton  • Taun ton

Following on from the Pawson case in 2013, the recent case of Green v  
The Commissioners for Her Majesty’s Revenue & Customs has cast further doubt 
on the ability of farmers to obtain inheritance tax reliefs on farm cottages used for 
holidays lets.
For many years using farm cottages for holiday lets has been a useful 
means of diversifying business activities and is often more lucrative than a 
residential let. As the cottage is no longer used for agricultural purposes its 
value will not qualify for Agricultural Property Relief from Inheritance tax (IHT) 
on death. Business Relief (BR) is potentially available but in recent years, 
a series of cases has determined that holiday property is wholly or mainly 
investment property, which does not qualify for BR. The latest of these 
cases concerned Mrs Green and Flagstaff House. 

The Green case

In 2003 Mrs Green bought Flagstaff House for £900,000. The property was 
divided into five self-catering apartments, which Mrs Green ran as a holiday 
letting business. By 2010 Flagstaff House was valued at £1.9 million and 
in April 2010 Mrs Green transferred 23% of the property into trust, with a 
further transfer of 62% to the trust in 2012. HMRC refused a claim for BR 
on the transfer, stating that the property did not qualify for BR as it was 
mainly investment property.

The leading 2013 case of Pawson set a high bar for owners of holiday 
lets wishing to claim BR; it established that to qualify as non-investment 
property, owners have to show that substantial additional services are 
provided to holidaymakers over and above those services that flow naturally 
from the occupation of the dwelling.. 

In Mrs Green’s case, Counsel attempted to distinguish Flagstaff House from 
Fairhaven (the property in Pawson), on the grounds that the level of activity 
and income was higher than Fairhaven, Flagstaff House had a website 
and marketing strategy unlike Fairhaven, and the income derived from 
the holiday lets was much higher than could be achieved from short-term 
residential tenancies. Counsel argued that this higher level of income must 
be attributable to the services provided to holidaymakers. 

Sadly for Mrs Green the First Tier Tribunal (FTT) disagreed, finding the level 
of services provided to be “relatively minor” and deciding that the fact 
that the activity was on a bigger scale was immaterial, as it was stated in 
Pawson that “the degree and level of activity is not relevant”; what mattered 
was the nature of the activity. The FTT found that the difference between 
the income derived from holiday letting as opposed to residential letting was 
due to market forces and not to the services provided. 

The Tribunal found that most of the services provided were consistent 
with investment property; marketing, pricing, bookings, insurance, repairs, 
maintenance, business rates etc. Other services consistent with non-
investment property (electricity, a welcome pack, linen, towels, furniture, 
equipment, Wi-Fi and cleaning) were considered to be relatively minor and 
ancillary to the provision of the accommodation. Consequently the property 
was considered to be investment property and Mrs Green’s claim for BR 
was refused.

The lesson from both the Green and Pawson cases is clear; to qualify 
for BR farmers have to provide a number of additional services to 
holidaymakers, which are considerably more than those provided in the 
Green case. 

For further information please contact:
David Maddock
Partner 
0845 209 1205* / 0117 305 6205
david.maddock@clarkewillmott.com

Rachael Crocker
Partner 
0845 209 1353* / 0117 305 6353
rachael.crocker@clarkewillmott.com

Inheritance tax relief: 
Bar set even higher for holiday lets
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On 1st October 2015 new regulations 
came into force affecting all landlords 
of dwellings let on assured shorthold 
tenancies (AST).

The new Smoke and Carbon Monoxide 
Alarm (England) Regulations 2015 came 
into force on 1st October and place new 
obligations on landlords in the private 
rented sector. 

If you would like to receive future editions of Field Talk please contact Hayley Eggleton: hayley.eggleton@clarkewillmott.com
If you have any comments or suggestions for the newsletter please contact our editor, Caroline Baines: caroline.baines@clarkewillmott.com

Landlords must ensure that at least one smoke alarm is installed on every 
storey of their rented property, which is used as living accommodation, 
and that a carbon monoxide alarm is installed in any room which contains 
a solid fuel burning appliance (e.g. a coal fire or wood burning stove). 
The regulations also require landlords to ensure that alarms are in proper 
working order at the start of each new tenancy. 

The rules apply to any tenancy, lease or licence of residential premises 
in England that gives somebody the right to occupy all or part of the 
premises as their only or main residence in return for rent. There are some 
exemptions (such as for long leases).

The requirements will be enforced by local authorities who can impose a 
fine of up to £5,000 where a landlord fails to comply with a remedial notice.

The Department for Communities and Local Government has published 
a booklet on its website explaining the changes and how they will be 
enforced.

For further information please contact:
Daniel Gill 
Associate 
0845 209 1674* / 0117 305 6674
daniel.gill@clarkewillmott.com

New documents

The regulations now require all landlords under ASTs starting on or after 1st 
October 2015 to provide their tenants with the following:

• A valid Energy Performance Certificate

• A current gas safety certificate

• A copy of the Government’s publication entitled “How to rent: The 
checklist for renting in England”

A landlord will not be able to serve a valid section 21 notice (notice to leave 
the property) at any time when these requirements have not been fulfilled. 
It is not sufficient for landlords to rely on the documents given to the tenant 
at the start of the tenancy; any updates to these documents must also be 
provided, before the S21 notice will be valid. 

New S21 notice

The new regulations also introduce a new prescribed form of S21 notice, 
which must be used by landlords. The notice can no longer be served 
during the first 4 months of a fixed term tenancy, which will end the practice 
of landlords serving S21 notices at the start of the tenancy. 

Section 21 notices now have a ‘sell by date’, so that once served, they will 
lapse unless a possession claim is issued at court within six months.

Complaints

The Deregulation Act 2015 introduced a new procedure to tackle the 
situation in which a tenant complains about disrepair to the property and is 
then served with a S21 notice. Now, if a tenant complains to the landlord 
about disrepair, there is a procedure to follow: 

• A landlord must respond within 14 days to any complaint in writing by a 
tenant about the condition of a property let under an AST. The landlord 
must set out what he will do and provide a timeframe for the works. 

• Failing this, the tenant can complain to the local authority, who must 
inspect the property and can serve a remedial notice or carry out 
remedial action. At this point the landlord is prevented from serving a S21 
notice for 6 months from the date of the notice.

For further information please contact:
Ruth Morris
Partner 
0845 209 1038* / 0117 305 6038 
ruth.morris@clarkewillmott.com

Residential tenancies: 
New smoke and carbon monoxide regulations

New requirements for landlords


