
What do I have to pay my staff? 

The current minimum wage hourly rates are as 
follows:

• 21 and over £6.50

• 18 to 20 £5.13 

• Under 18 £3.79 

• Apprentice £2.73

Please note that from 1 October 2015 this will 
increase to:

• 21 and over £6.70

• 18 to 20 £5.30 

• Under 18 £3.87 

• Apprentice £3.30

Don’t forget that if you pay a salary to employees, 
you still need to comply with the minimum wage. 
Say, for example, you pay someone over the age 
of 21 a salary of £14,000pa for a 40 hour week. If 
they then work 45 hours a week, unless you pay 
them overtime for the additional 5 hours, you will 
be paying below the minimum wage.  Be careful 
not to get caught out!

Do we need to have a staff handbook?

If you have any employees, you are obliged to 
have a disciplinary and grievance policy. These 
must be referred to in all contracts of employment 
and all employees must be given a copy of each 

policy, or know where they are kept if they want 
to read them. 

There are a raft of other advisable policies that 
you can have, which will assist you enormously 
to manage specific and often difficult situations, 
such as frequent or long term sickness absence, 
employees’ use of social media, what to do if bad 
weather stops your employees getting into work, 
to name but a few. 

Does my staff handbook apply to casual or 
agency workers as well as employees, or 
just employees?

Usually only your employees will have to follow 
your staff handbook. However, the right not 
be discriminated against applies to workers as 
well employees, as do the Health and Safety 
regulations so it is sensible to have an equal 
opportunities policy and a health and safety 
policy that applies to all workers as well. 

It is also useful to set out general work rules and 
principles for all your staff, which sets out the 
expected standards for your entire workforce, 
that everyone must follow. This can include rules 
for example in relation to dress code, use of 
mobile phones at work, what to do if a worker 
is sick and cannot carry out their shift, a social 
media policy etc. 

Continued on page 2
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Kevin Jones 
Head of Employment & HR

Contents
Managing staff issues 

Do you have to treat permanent employees 
and agency workers equally?

Could an employee who is permanently 
incapacitated transfer under TUPE? 

Can an employee choose their companion 
at a disciplinary hearing even if it is not a 
colleague or trade union representative? 

How we can help your business?

Travel time could be costly

Employment Tribunal fees: Another blow for 
employers

Employment Matters

Employment Law Briefing September 2015

clarkewillmott.com Great service... Great people...

We have seen many clients become unstuck on what 
appears to be small issues, particularly in relation to 
casual workers. We have put together some frequently 
asked questions to ensure that you don’t fall into the 
same traps.
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Managing staff issues - continued
It is important that you make all workers aware of these rules by giving them 
a copy and talking through them as part of an induction programme. It is 
essential to provide health and safety training to all workers.

What procedure do I have to follow if a casual worker breaks a rule? 
E.g. social media post. 

First and foremost it is really important to explain to all of your staff what 
your rules are. This should be done through a thorough induction process 
regardless of whether they are a casual worker or an employee.

If a member of staff does break a rule, always investigate this thoroughly 
before taking any action and contact us for further advice on how to 
proceed.  Any action should be consistent between different individuals.

Are all staff entitled to notice pay?

Employees are entitled to statutory minimum notice which is one week for 
each complete year of service up to a maximum of 12 weeks.

Workers usually aren’t entitled to minimum notice periods if their 
employment will be ending. However if they have worked a consistent 
number of hours it is best to take advice on this if you decide not to offer 
any more hours.

Do I need to “dismiss” seasonal workers at the end of the season or 
casual workers if the work dries up?

It may be clear to a worker that no work will be provided for them after 
the season ends or if you have not offered them any work for a number 
of weeks. However, it is important to write to them confirming their last 
day of work and the termination of their casual worker agreement, along 
with issuing their P45. If you just send a P45 you run the risk that they will 
argue that the casual worker agreement continued. If they come back to 
work for you for future seasons or shifts they may be able to argue that 
they have continuous service with a contract in place over several years. 
If they can argue that they have continuously worked for you for 2 years 
on terms that amount to an employment relationship, they will be deemed 
to be employees and will have earned unfair dismissal rights and other 
employment protections. If you have seasonal workers, be clear in the 
seasonal worker agreement when a season ends. 

Are Seasonal and Casual Workers entitled to holiday pay? If so how 
do I work this out? 

All casual workers and employees are entitled to the statutory minimum 
level of paid holiday.  This is 28 days per year for full-time employees 
including the normal bank holidays.

The amount that they are entitled to can be calculated on the basis of the 
number of hours (or days) worked. Workers accrue holiday at the rate of 
12.07% of the hours worked, which is calculated as follows: 5.6 weeks 
divided by 46.4 weeks (which is 52 weeks less 5.6 weeks). 

Are all staff entitled to sick pay? 

If a casual or seasonal worker has been allocated hours of work in advance 
and then they subsequently cannot work those hours because they are 
sick, they may be entitled to statutory sick pay (SSP). However SSP is not 
payable for the first 3 days of absence.

For employees there is no statutory right to receive full pay for time off sick, 
although you may agree enhanced provisions in the employee’s contract of 
employment. 

In some cases an implied right to be paid while off sick may arise, for 
example where you have routinely makes such payments to your staff. As 
an employer you should be cautious about how you exercise any discretion 
to make payments for periods of illness, as making ex gratia payments in 
one case but not in another could give rise to claims of discrimination.

If you have any other questions about staffing issues that may be affecting 
your business, please do give our team a call.

Action plan

Things that should be on your HR radar for this month…..

1.  The new Fit for Work occupational health service  
(www.fitforwork.org), which in certain circumstances allows 
employers to refer employees for a free occupational health 
assessment. A separate briefing for clients will follow on this. 

2.  In light of the new judgement on travel time and working time – 
check your employment contracts reflect the new ruling.

…and reminders that should always be on the HR agenda…

•  Is your staff handbook up to date and does it reflect your current 
policies, practices and procedures?

•  Are all your staff on the right contract? E.g. Has anyone been 
promoted recently that should have their contract reviewed and 
updated?

•  Are your template contracts up to date with the latest employment 
legislation?

http://www.fitforwork.org


Could an employee who is permanently incapacitated transfer under 
TUPE? 

Do you have to treat permanent employees and agency workers 
equally?

The Claimant was an agency worker for the Employer. The Employer 
decided on a substantial restructure and approximately 500 permanent 
employees were placed at risk of redundancy. These employees were 
placed in the redeployment pool and the Claimant given notice that his role 
would be advertised as a vacant post. The Claimant was not encouraged to 
apply for this vacancy and it was made clear to him that at risk employees 
were to be given priority. One of these employees applied for the Claimant’s, 
now vacant, role and was appointed to it. 

The Claimant brought a claim in the Employment Tribunal (ET) stating that 
that the Employer had breached its obligations to provide equal treatment 
to agency workers under the Agency Workers regulation 2010 and the 
temporary Agency Worker Directive, for the following reasons:

• The Employer had failed to advertise all available vacancies to the 
Claimant;

• The Employer denied him the chance to apply for the role and gave 
preference to those in the redeployment pool over him and if he had 
applied he would have been rejected; and

• Failing to consider him for interview did not give the Claimant, as an 
agency worker, the same opportunity as a comparable worker to find 
permanent employment with the Employer. 

The ET did not uphold the Claimant’s claims because:

• The advertising of the job vacancy was readily available to the him; and 

• Legislation does not prevent an employer from giving priority to 
permanent staff, who are at risk of redundancy and/or have been 
placed in the redeployment pool during a restructure, when a vacancy 
arises. 

The Claimant appealed to the Employment Appeal Tribunal (EAT) but his 
appeal was dismissed and the EAT concluded: 

• The Employer was not discriminatory by giving preference to it’s at risk 
employees over agency staff when considering candidates for the role.

• Agency workers must be informed of vacancies so that they have 
‘the same opportunity as other workers in that undertaking to find 
permanent employment’. However, this does not mean that they must 
be able to apply for the vacancies on equal footing. 

• ‘Same opportunity’ means simply that the information must be 
provided in just as useful a form, and at just as convenient a time to 
the agency worker as it is to other workers. The information is provided 
not to secure further employment but to help towards finding it. 

Comment:

The EAT conclusions are helpful to employers engaging agency workers. 
Equal treatment only extends to basic working conditions such as working 
hours and pay, and not to the right to be equally offered or considered for 
alternative roles. 

However, agency workers do have the right to be informed of vacancies and 
employers should ensure that any information about vacancies is provided 
to agency workers in a way which is no less convenient than information 
given to permanent employees. 

If you have any questions or concerns about engaging or existing agency 
workers and their potential ‘rights’ please contact a member of the 
Employment & HR Team.

Answer

No.

Background 

•  In BT Managed Services Ltd v Edwards and another UKEAT/0241/14, 
the Employment Appeal Tribunal had to consider whether an 
employee absent from work for six years and regarded as permanently 
incapacitated, should transfer under the Transfer of Undertakings 
(Protection of Employment) Regulations 2006 (SI 2006/246) (“TUPE”) 
with the rest of his colleagues when the service they were assigned to 
transferred to a new contractor. 

•  The employee was only kept on the books so that he could continue 
to receive permanent health insurance (“PHI”).

TUPE

Regulation 3 (3)(a) of TUPE requires that, immediately before a service 
provision change, there is an organised grouping of employees situated 
in Great Britain which has as its principle purpose the carrying out of the 
activates concerned on behalf of that business.  

Decision

•  In this case, the employee was ‘permanently’ unable to return to 
work and could have no further involvement in the economic activity 
performed by the grouping of employees.

•  The employee’s connection with the grouping was only a limited 
‘administration’ connection (i.e. purely to receive PHI), which was not 
based on any present or further participation in economic activity. 
Therefore, the Employment Appeal Tribunal concluded that the 
employee was not assigned to a grouping for TUPE purposes.

Our comments

•  HHJ Serota distinguished this situation, where an employee is 
‘permanently’ unable to return to work, from the situation where an 
employee is on long term sick.  

•  You need to actively manage all long term absences and should not 
rule out employees eventually returning to work.  You should keep 
in appropriate contact with employee throughout their absence and 
obtain regular updates from the employee supported by medical 
evidence.

•  We recommend you consider whether the employee could take up 
alternative employment or whether there are any other options that 
would avoid the need for dismissal. 

•  As part of a due diligence exercise, prior to buying business assets, it 
is critical that you obtain details of any person employed or engaged 
by or in that business who is receiving or is due to receive payment 
under any sickness, disability or permanent health insurance scheme 
and any pending or threatened claims for such payment.

clarkewillmott.com Great service... Great people...
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No, not in certain circumstances, said the Employment Appeal Tribunal in Coles 
(Claimant) v Ministry of Defence (Employer).  
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Can an employee choose their companion at a disciplinary hearing 
even if it is not a colleague or trade union representative? 

The employee, a clinical academic, was employed as Chair of Medicine 
since 2004. His contract of employment with the University was dependant 
on his retaining an honorary contract with the Heart of England NHS 
Foundation Trust, under which he took clinical duties as a consultant. His 
time was split between academic and clinical duties.

Following inspections by the regulatory body and an internal investigation 
by the University into allegations of misconduct in relation to clinical trials 
undertaken, the employee was suspended from his duties at the University. 
He was subsequently invited to a disciplinary investigation meeting and was 
informed that he could be accompanied by a trade union representative 
or another employee of the University. However, he was not a member 
of a union, nor did he have any suitable colleagues to accompany him. 
He therefore argued that he was entitled to be accompanied by the 
representative of the Medical Protection Society (MPS), who had been 
supporting him since the allegations were made and who was familiar with 
clinical trials. 

He additionally argued that in line with his contract of employment with 
the University, he was subject to the disciplinary procedures of both the 
University and the Trust. Under the Trust’s procedure, he would have been 
entitled to be accompanied by the MPS representative.  

The employer refused his request to be accompanied by a representative of 
the MPS and the employee brought a claim for a declaration of his rights in 
the High Court:

•  The High Court held that there was no contractual right, either express 
or implied, requiring the university to allow the MPS representative to 
attend the investigation meeting. 

•  However the High Court also held that the employers refusal to allow 
the MPS representative to attend the investigation meeting was a 
breach of the implied term of trust and confidence, due to:

a.  the fact it would be patently unfair to expect the employee to attend 
the meeting unaccompanied given the seriousness of the allegations 
and that disciplinary action was a potential outcome, which could 
result in loss of his employment and career;

b.  the MPS served a similar function to a union; and

c.  the employee had been permitted the assistance of the MPS 
representative to that point.

•  The High Court went on to grant a declaration to that effect.

Comment

This case is unusual in that it considered the breach of the implied term 
of trust and confidence where the breach was not found to bring the 
employment relationship to an end. It also serves as a warning that, where 
there is more than one employer, a careful examination of all relevant policies 
and procedures must be undertaken to ensure that employer’s obligations 
are met. 

In line with the ACAS Code of Practice on Discipline and grievance, 
most employer’s limit an employee’s companion to either a colleague or 
trade union representative. However, this judgment provides that when 
an employee is unable to be accompanied by a colleague or trade union 
representative, and if the allegations are serious enough that dismissal 
is a potential outcome, an employer may need to consider allowing the 
employee to be accompanied by someone else.

If you have any concerns or queries relating to a disciplinary process 
and a potential employee companion please contact a member of the 
Employment & HR team.

Yes, in certain circumstances, said the High Court in Stevens (Employee) v 
University of Birmingham (University). 



How we can help your business?

Legal or HR advice and strategic support

• Dealing with day to day HR queries such as disciplinaries, grievances, 
capability concerns, short term and long term absences, maternity and 
paternity rights or flexible working requests.  

• Removing tricky employees including advising on ‘without prejudice’ 
conversations and settlement agreements. 

• Working with you on longer term projects such as implementing 
new changes to terms of employment, redundancy consultation and 
selection or ensuring compliance with TUPE regulations on the sale 
and/or acquisition of a business. 

• Defending employment tribunals and providing step by step advice on 
the Tribunal process.   We also have a strong team of advocates who 
are able to represent your business at an employment tribunal hearing 
without you incurring additional costs of instructing external barristers.

Employment documentation

• Contracts of employment

• Bonus schemes

• Seasonal Worker Agreements

• Consultancy agreements

• Company induction programme

• Staff handbooks tailored to include only the specific policies your 
business needs

• How to’ guides for managers and supervisors on dealing with HR 
issues

• Settlement agreements and without prejudice letters

• Key HR letters to employees   

As well as drafting the above documents for your business, we also offer a 
review of your existing employment documentation and will provide you with 
a risk assessment to highlight key gaps and non compliance issues.

Training

We can provide effective supervisory and management skills training to help 
the managers in your business feel more confident and autonomous in their 
decision making but also pre-empt and deal with employment issues at an 
early stage.

For further information, please do get in touch with one of our team. 
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Our Employment and HR team have a great deal of experience in all sectors and 
we can assist your business in a number of ways including:

Travel time could be costly
A recent decision by the European Court of Justice in Federación de 
Servicios Privados del Sindicato Comisiones Obreras v Tyco Integrated 
Security SL and another, has defined that ‘working time’ includes the 
time it takes for a worker to travel from their homes to the customer’s first 
premises, and from the last customer premises back to their own house 
when there is no fixed place of work.  This would not be classed as a ‘rest 
period’, as Tyco sought to establish.

Key points:

• the EU Working Time Directive also includes workers, as well as 
employees.

• it only applies to workers/employees that do not have a fixed place of 
work.

• the worker has to be regarded as being at the employer’s disposal, 
meaning that they have to obey instructions given by their employer for 
it to amount to ‘working time’.

If you have any concerns about your employees’ entitlements or contracts, 
please contact us.
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clarkewillmott.com

Clarke Willmott LLP is a limited liability partnership registered in England and Wales with registration number OC344818. Authorised and regulated by the Solicitors Regulation Authority (SRA number: 
510689), whose rules can be found at www.sra.org.uk/handbook. Its registered office is 138 Edmund Street, Birmingham, West Midlands, B3 2ES. Any reference to a ‘partner’ is to a member of Clarke 
Willmott LLP or an employee who is a lawyer with equivalent standing and qualifications and is not a reference to a partner in a partnership. 
 
The articles in this briefing are not intended to be definitive statements of the law but instead provide general guidance.

Great service... Great people...

Come and join our newly created “HR Bristol” Networking Group on LinkedIn. This dedicated LinkedIn group will provide 
you with news, updates and information on HR issues and employment law. We have already established a great 
networking group, so why not join us?

Click here to find out more >>

HR Guardian: Employment Law insurance that protects your business  
- click to find out more >>

Your HR: Your business, your people, your choice of HR support  
- click to find out more >>

Your People: The complete HR solution  
- click to find out more >> 

Employment Tribunal fees: Another blow for employers

*Calls cost 2p per minute plus your phone company’s access charge.

We receive no monies from your call and an alternative geographic number is provided.

 Your People
We now have a very cost effective Cloud based HR database and information system called *Your People available to our clients which supports our 
Employment and HR support service. This manages all HR information in one place, rather than on a series of spreadsheets as is often the case! This 
system covers employee self-service management of holiday and sickness as well as training records, on-line recruitment, performance management, 
HR reporting, HR documents and much more.

The system also allows you to conduct your entire appraisal system on-line and flag alerts when they are due, ensuring that your HR function is 
proactive.  Costs start from as little as £76+VAT for the entire year! More information can be found on this link.

Can an employer be ordered to reimburse Employment Appeal Tribunal fees 
to a successful employee Appellant, even where those fees were not paid 
personally by the employee? 

Yes, said the Employment Appeal Tribunal (EAT) in Ibarz v University of 
Sheffield. 

It is already understood that, where an Appellant succeeds at Employment 
Appeal Tribunal, the respondent – their former employer - would usually be 
required to reimburse their issue fee and hearing fee. 

That said, the EAT had previously ruled (in the case of Goldwater v Sellafield) 
that this would not be the case if the issue and hearing fees had been paid 
by a third party on their behalf, such as by the employee’s trade union or 
insurer. In that case, the employer would not be required to reimburse the 
employee. 

However, the EAT has now said that the previous decision in Goldwater was 
wrong. It has been noted that it would go against public policy not to award 
reimbursement of fees where the appellant wins at court simply because the 
fees would go to a third party. 

The Judge has therefore now ruled in Ibarz that the EAT does have power 
under the Employment Tribunal Rules to order the respondent to pay the 
issue fee and hearing fee, even where those fees were not paid personally 
by the appellant. 

What does this mean for employers?

This is another cost that employers must bear in mind when faced with 
employment litigation from an employee or former employee. 

Employers should contact a member of the employment team if they have 
any concerns about possible claims being brought by an employee. 
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