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Locking down holiday pay? Welcome
to the October edition 
of our Employment 
Law Briefing

Hello again from Clarke 
Willmott LLP’s Employment 
& HR team. Welcome to 
another edition of Employment 
Matters. 

For further information on any of the topics 
in this month’s Employment Matters, please 
contact a member of the Employment & HR 
team. 

As ever, we welcome your feedback and 
if you would like to see a particular area or 
topic featured in future issues, please let us 
know by emailing  
bex.sinclair@clarkewillmott.com. 

Kevin Jones 
Head of Employment & HR
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Court of Appeal in July of this year and it is this 
appeal that has now been dismissed.

Current situation

It is understood that British Gas intends to seek 
leave to appeal to the Supreme Court in which 
case any claims by employees that are lodged 
pending a further appeal will be stayed. It is 
therefore not the end of the road. The Court of 
Appeal also failed to address the question of a 
reference period and so if businesses wanted 
to include commission in holiday pay now, there 
is no guidance on how to calculate this amount 
correctly. 

However our view is that even if leave to appeal 
the decision is given, the final result is going to be 
the same. We are advising clients that if you are 
a business which pays commission, and where 
commission is an intrinsic part of remuneration, 
you should begin to take steps to protect yourself 
from claims. Careful and tailored legal advice 
to the facts of each situation should be given 
but businesses now should be considering the 
following.

•  Communicating with your staff as to the 
potential implications of the Lock decision 
and what you are doing in response to the 
ruling (if anything).

•  Investigating your potential exposure. This 
may include undertaking an audit and 
risk assessment to ascertain the cost of 
backdated claims and the future cost of 
holiday pay.

•  Reviewing commission structures to see 
if these can be amended to mitigate the 
impact of Lock.

•  Accruing for future liability.

Please do not hesitate to contact us if you require 
any further information, as ever, we are ready 
to discuss this further with you and to advise if 
necessary.

The Court of Appeal decision published on 
Friday 7 October 2016 dismissed British Gas’ 
appeal. British employees, who have normal 
or set working hours, are entitled to be paid 
commission or any similar payment during 20 of 
their 28 days of statutory annual leave.

Facts 

Mr Lock was employed by British Gas as a 
salesman. He received a salary but the bulk of 
his pay came from his commission on customer 
sales. When he took periods of annual leave 
he would receive his basic salary only. He 
successfully challenged this in the Employment 
Tribunal arguing that British Gas was in breach 
of the Working Time Regulations 1998 and 
European law. British Gas appealed to the 
Employment Appeal Tribunal. The EAT held 
that Mr Lock should receive his ‘normal pay’ 
during holiday periods and that this included his 
commission. British Gas further challenged the 
decision appealing to the Court of Justice of the 
European Union (“CJEU”).

The CJEU held that worker’s commission 
payments should be included in holiday pay 
when it is directly linked to the work that is 
carried out, but it was for the National Courts to 
determine how that should be calculated. 

Following the CJEU decision, additional wording 
was added to our UK legislation using the 
rationale of the Employment Appeal Tribunal in 
another UK case regarding the interpretation of 
the European Directive on Working Time (Bear 
Scotland Ltd v Fulton and others). However Bear 
Scotland related to overtime payments and 
holiday pay and not commission thus British 
Gas argued that the principles in Bear Scotland 
should not have been applied. The Employment 
Appeal Tribunal disagreed and held that only the 
Court of Appeal could overturn the decision of 
Bear Scotland. 

Therefore, British Gas appealed again to the 
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Disability discrimination: employers must take care in how they use 
the “objective justification” defence
In Buchanan v The Commissioner of Police of the Metropolis UKEAT/0112/16, 
the Employment Appeal Tribunal (“EAT”) has confirmed that in some disability 
discrimination claims, it is not enough that the employer can objectively justify an 
underlying procedure, such as a sickness absence procedure.
The employer must also justify the specific treatment the disabled employee 
receives under that procedure. 

Facts of the case

In this case, Mr Buchanan was a police officer on long-term sickness 
absence, suffering from post-traumatic stress disorder (PTSD). He was 
deemed disabled due to his condition.

Mr Buchanan’s absence was managed under the “Unsatisfactory 
Performance Procedure” (UPP). As is not uncommon in police employment 
matters, this procedure was derived from The Police (Performance) 
Regulations 2012.

The UPP was a three-stage process and had detailed provisions about 
managing absence. It included rules about, for example:

•  inviting the officer to a meeting to discuss their absence

•  the conduct of any such meeting

•  notifying the employee of the outcome

•  issuing improvement notices

•  moving to the next stage of the process. 

If an improvement notice were issued, it had to state what improvement 
was required and by when. However, the UPP allowed for assessment in 
each case and at each stage of the process.

Mr Buchanan reached stage two of the process. His condition 
had prevented him from complying with return to work dates 
stipulated in improvement notices. Mr Buchanan presented a 
claim in the employment tribunal, alleging discrimination 
arising from disability in relation to several instances 
of application of the UPP. These included, for 
example, being issued with the improvement 
notices.

The employment tribunal ruled that the 
police force was only required to justify the 
UPP generally, as opposed to justifying 
specific actions under the policy (which Mr 
Buchanan had argued were each specific 
acts of discrimination). 

Mr Buchanan appealed to the EAT, arguing 
that the tribunal had made a mistake in law 
in its approach to justification.

Decision

The EAT agreed with Mr Buchannan and sent the case back to the 
Employment Tribunal to be reconsidered. It said that the police sickness 
absence procedure (UPP) contained numerous steps which required 
a decision by his managers (for example, a decision whether or not to 
commence management under the procedure or if and when to move to 
the next stage of the process). It was these decisions and actions which 
constituted the “treatment” for the purposes of the discrimination legislation. 
It was the application of the UPP to Mr Buchanan that needed to be 
justified, not the underlying UPP itself. 

Comment

This case highlights that it is not enough for employers to have a sickness 
absence management process that is a proportionate means of achieving 
a legitimate aim (in other words, that they can objectively justify their 
policy). Employers must also be able to show that the way they apply that 
procedure in each individual case is also proportionate. 

Employers should be aware that this case applies to claims of discrimination 
arising from a disability, but not claims of indirect disability discrimination.  

However this decision is also relevant to direct age 
discrimination claims, age being the only protected 

characteristic where the defence of objective 
justification is available to an employer. 

If you are managing an employee on long term 
sickness absence and would like further advice 
please contact a member of the team. 

Terminating tax free termination payments? 

The government have published their response to the consultation around the simplification of tax and national insurance applied to termination payments. 

The government has concluded that from April 2018:

•  PILON clauses (regardless of whether they are implied/contractual/non-contractual) will be subject to full tax and employer and employee NIC 
deductions;

•  All other post employment payments will be subject to tax and Class 1 deductions; and

•  The first £30,000 of such payments will remain exempt from income tax and national insurance contributions. However the government plans that 
the employer NICs will be payable on payments above £30,000. Currently payments above £30,000 are only subject to income tax deductions.



Conducting disciplinary investigations – top tips
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The reason the investigation stage is so important is because if an employee 
subsequently challenges the fairness of a misconduct dismissal, the 
employer needs to be able demonstrate:

•  That it had a genuine belief that the employee was guilty of the 
misconduct; and 

•  That this was based upon an investigation that was reasonable in the 
circumstances.

Therefore, if there was no or insufficient investigation, the dismissal will be 
unfair and the employee is likely to be entitled to financial compensation.  
Many businesses overlook this fundamental first step in their rush to 
address the misconduct issue.

Below are our top ten tips for conducting investigations:

1.  Selecting an investigating officer (IO). Ideally the IO should be 
someone who is independent of the employee or misconduct in 
question, ideally, with previous experience of investigating matters. 
Whilst this may not be possible in a smaller organisation, this would 
be taken into account by any tribunal subsequently determining the 
fairness of the procedure. Essentially, they need to be as independent 
as possible. For more complex situations or if it is not possible to 
appoint an independent person, an external investigating officer should 
be considered (and this is something our HR Consultancy team often 
assists with). 

2.  Review the disciplinary procedure. The IO should then review 
the company’s disciplinary policy/procedure to ensure that they 
comply with the procedural requirements. For example, although an 
employee is not legally entitled to be provided with advance warning 
of an investigation meeting or to attend it with a companion, a policy/
procedure may provide for this/these enhanced right(s) in any event.  

3.  Extent of Investigation. At the commencement, the IO should 
consider the extent of investigation that is reasonably required. If 
there is CCTV of the employee in question which clearly shows them 
committing the act of misconduct, less investigation may be required 
than in a situation where there has been an allegation of a campaign of 
bullying and harassment and it is one person’s word against another’s. 
The IO should keep this under review throughout the investigation as 
the investigation unfolds.

4.  Setting out the concerns. The IO should ensure that the elements of 
the investigation are set out as “concerns” (rather than “allegations”). It 
is also important to remember that these are not set in stone and can 
be varied, added to or reduced as the investigation proceeds.

5.  Documents and witnesses. The IO should consider what 
documentary evidence (including relevant policies) should be reviewed 
and who should be interviewed as witnesses. In most cases and where 
possible, the IO should speak to the witnesses in the first instance 
so that s/he can then put matters that have been reported to the 
employee who is the subject of the investigation for their comments. 
Each witness should be asked if anyone else should be spoken to 
as part of the investigation and the IO should then take a view as to 
whether or not this is required. If not, the reasons for this should be 
record in the final investigation report. 

6.  Follow up questions. Once the interviews have been conducted, the 
IO should consider if they need to meet with anyone else or put further 
questions to those that they have already spoken to, to ensure that 
they have all of the information required. 

7.  Minutes of interview meetings. Minutes of each interview which 
each witness, as well as the employee in question, should be prepared 
and included in the final report. Best practice would be to send these 
minutes to each witness to read and approve prior to finalising the 
report.

8.  Investigation report. Once the IO is satisfied that they have all of 
the evidence that they require and is reasonable in the circumstances, 
they should compile a disciplinary investigation report which sets 
out: the background, the concerns, the documentary evidence 
considered, the witnesses, a summary of the evidence gathered in 
respect of each concern, a conclusion in respect of each concern and 
recommendations. 

9.  Use appropriate wording. It is important to remember that the 
documents, interviews and investigation report will be sent to the 
employee before any disciplinary hearing. Therefore, it is crucial that 
you use neutral wording that does not suggest a forgone conclusion.  

10. Purpose of the investigation. The purpose of the investigation is 
to enable the employer to determine if, on the basis of the evidence 
collated, there is a disciplinary case to answer. The IO may in some 
instance be called to the disciplinary hearing to present the evidence 
that they have gathered in the course of their investigation. 

In the context of the employment relationship, there will be other 
circumstances in which an investigation is required. For example, if 
someone raises a grievance, blows the whistle or alleges that they have 
been the victim of bullying or harassment. Whilst similar principles will apply, 
the process will need to be amended accordingly. 

Experience suggests that the investigation stage of disciplinary proceedings is often 
overlooked or not given the time and attention that it requires.
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Why you should be careful with Shared Parental Leave – case law 
developments
A father has successfully brought a claim for indirect discrimination against Network 
Rail due to his employer’s application of shared parental leave pay.

Mr David Snell was employed as a Signalling Principles Designer and his 
wife was also employed by Network Rail as well. The baby’s due date was 2 
January 2016 and both husband and wife were eligible for Shared Parental 
Leave (“SPL”). 

Under the Family Friendly Policy mothers were entitled to an enhanced 
pay during SPL whilst fathers were not. Mr Snell applied for 12 weeks of 
SPL under the policy and was advised that he would only receive £139.58 
a week, whereas a mother would be entitled to £811.65 in his position. 
Mr Snell submitted a grievance and highlighted his concerns about the 
pay discrepancy. The grievance was not upheld, and Mr Snell appealed 
unsuccessfully. 

Mr Snell presented a claim to the tribunal, who agreed that a policy which 
permitted an enhanced parental leave pay for mothers, but only statutory 
shared parental leave pay for fathers, amounted to indirect discrimination.  

Compensation

The Claimant was awarded a total of £6,000 for injury to feelings, 
£16,129.68 for future loss, £1,753.87 for pension loss, £2,779.44 for failure 
to comply with the ACAS Code of Practice, £458.04 for claimant interest 
and £1,200 for Tribunal fees.
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