
Welcome
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Hello again from Clarke 
Willmott LLP’s Employment 
& HR team and welcome 
to another edition of 
Employment Matters. 

For further information on any of the topics 
in this month’s Employment Matters, please 
contact a member of the Employment & HR 
team. 

As ever, we welcome your feedback and 
if you would like to see a particular area or 
topic featured in future issues, please let us 
know by emailing  
bex.sinclair@clarkewillmott.com. 

Kevin Jones 
Head of Employment & HR
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In the recent case of Secretary of State for 
Justice v Lown, the Claimant was dismissed for 
punching a prisoner in the back which was held 
to be unfair by the Employment Tribunal. 

However, the Employment Appeal Tribunal 
(“EAT”) concluded that when deciding if a case 
is fair, the Tribunal has to apply “the band of 
reasonable responses” rather than their singular 
view on what the reasonable employer would 
have done in the circumstances. Arguably a 
subtle but nevertheless important distinction. At 
trial, the Tribunal had found that the Respondent 
had acted in bad faith and was determined to 
find the Claimant guilty – thus being an unfair 
dismissal. However, this fact had not been put 
to the Respondent during the trial which the EAT 
determined made the decision unsafe. 

A brief summary of the case was as follows:

•  The Claimant was a prison officer and 
worked for the Respondent for almost 13 
years;

•  The Claimant was involved in an intervention 
with two other officers;

•  A witness alleged that a member of the 
intervention group had struck the prisoner 
on his back three times;

•  The Claimant was suspended and an 
investigation carried out;

•  Selected witnesses, CCTV evidence and an 
expert report were used for the disciplinary 
hearing;

•  The CCTV showed the Claimant using 
measured language, and the Claimant’s 
arm could be seen moving down in quick 
succession at least twice, but it was not 
clear where his arm/hand landed;

•  The Dismissing Officer used the expert 
witness which demonstrated that the 
Claimant’s strikes were not defensive, rather 
than the CCTV evidence which did not 
demonstrate what happened; and

•  A nurse was not called as a witness to 
the disciplinary proceedings, although her 
statement was in support of the Claimant.

The Tribunal held that the Respondent had 
conducted a reasonable investigation, but there 
was too much weight given to the expert witness 
evidence when there were also eye witness 
testimonies (such as by the nurse) that could 
have been used. The Claimant also had an 
unblemished employment record and could have 
been given a lesser penalty in the circumstances. 
The Tribunal had referred to the test of the band 
of reasonable responses, but during the appeal 
hearing, the Respondent asserted that the 
Tribunal had not correctly applied the test.

The EAT held: The Tribunal did not accept 
that the Respondent had a genuine belief in 
the Claimant’s misconduct. The fact that the 
Tribunal found that the Respondent was acting 
in bad faith, meant that they should have been 
challenged on this point. The EAT also held 
that the Tribunal had not applied the band of 
reasonable responses. They had (incorrectly) 
substituted it with the standard of “the reasonable 
employer”. As a result, this hearing has been 
returned to the Employment Tribunal to be re-
heard by a different judge.

Unfair dismissal – a reminder of the 
appropriate test
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Inappropriate Facebook comments and fair dismissal

The employee was on standby for emergency call outs for one week in 
every five and during a standby period the employer did not allow any 
alcohol consumption. 

The employee raised a formal grievance about the treatment of staff and 
general working conditions. During the course of the investigations into 
the grievance the employer became aware of derogatory comments on 
Facebook made by the employee and a claim two years earlier he had been 
drinking whilst on standby: “on standby, so only going to get half p***ed 
lol” and he was “drinking vodka and apple juice” and “why are gaffers such 
p****s? is there a book teaching them to be w*****s? Need a new job”. 

The employer found these remarks unacceptable and a clear breach of 
their internet policy and so the employee was summarily dismissed on 
the grounds of gross misconduct. His comments had undermined the 
confidence his employer or the public could have in him.  

The employee brought a claim for unfair dismissal in the Employment 
Tribunal and relied on the following points of mitigation, previously brought 
to the employer’s attention before dismissal:

•  The fact he thought that his Facebook page was private and the 
comment he made were “banter, exaggerated or not true”;

•  The comments were made on Facebook two years before they came 
to the employer’s attention and did not identify the employer by name; 
and 

•  His 8 years good service record. 

Despite finding that the employer had carried out a reasonable investigation 
and had a genuine belief based on reasonable grounds that the Claimant 
had made the comments, the Tribunal found that the dismissal was unfair as 
the employer had failed to consider the Claimant’s mitigation.

The employer appealed to the Employment Appeal Tribunal (EAT):

•  The EAT stated that the Tribunal should have limited its decision to 
whether or not the dismissal was within the range of reasonable 
responses open to an employer in light of the investigation. 

•  The view was that the Tribunal had wrongly substituted its own views 
for that of the employer when it held the employer did not give weight 
to the mitigating factors. 

•  It was concluded the employer had carried out a procedurally fair and 
reasonable investigation and the EAT overturned the Tribunal’s decision 
and held that the dismissal was fair. 

Comment

Employers should make sure that they incorporate a very strict and clear 
social media policy. Their employee’s should be made aware of this and 
training should be provided on the use of social media in the workplace. 
This will be instrumental in defending disciplinary action taken in respect of 
negative comments on social media by employees. 

However an employer will always need to act reasonably with any 
disciplinary action taken as there will always be a balancing act between the 
exposure of harm to the employer and the severity of the comments made.  

If you have any concerns relating to potential unfair dismissal claims, or 
would like advice on incorporating a social media policy and/or disciplinary 
action please contact a member of the Employment & HR team.

In this case the employee was employed for 8 years in a team of canal operatives 
responsible for the general care and upkeep of the waterways. 



Consistent approach

The employee was an experienced sewer worker and had been employed 
by the employer for 34 years. During one inspection the employee and his 
supervisor entered a sewer without any breathing apparatus, contrary to 
the employer’s health and safety policy. Included in the health and safety 
policy were newly introduced safety requirements involving a ‘safe system of 
work’ form, which stated that breathing apparatus must be used for annual 
inspections. This had been made clear to the first employee by his manager 
in advance. 

The employee was dismissed for gross misconduct, but his supervisor was 
given a written warning and not dismissed. 

The employee presented a claim for unfair dismissal in the Employment 
Tribunal. The Tribunal upheld the employee’s claim and stated the 
employer had not acted within the band of reasonable responses given 
the employee’s length of service, clean disciplinary record, the fact that 
the requirements in relation to the breathing apparatus were new and the 
difference in treatment between him and his supervisor. The Tribunal also 
highlighted that the employee had not been informed that failure to wear 
breathing apparatus would lead to disciplinary action and possible dismissal. 

The employer appealed to the Employment Appeal Tribunal (EAT). The EAT 
reversed the decision on the basis that the Tribunal Judge failed to consider 
the seriousness of the matter, in terms of the health and safety implications 
for the employer. 

The employee appealed to the Court of Appeal (CA) and the CA reinstated 
the Tribunal’s decision. It held that the Tribunal has been entitled to conclude 
that no reasonable employer would have dismissed the employee in the 
circumstances. The CA, therefore, reinstated the Tribunal’s decision and 
concluded that there were 3 decisive factors:

1. The ‘safe system of work’ form was relatively new and no specific 
training had been provided to the employee on this.  

Over the years it was common practice to enter sewers without 
breathing apparatus and the employee was not informed that when 
the new form was introduced, failure to wear the breathing apparatus 
could lead to dismissal.

2. Previously the employee had ‘exercised his discretion’ not to use 
breathing equipment and the employer was content to rely on 
the employer’s knowledge and experience with no disciplinary 
consequence. It was also taken into account that the employee had a 
clean disciplinary record.  

3. Dismissal in any event would have been unfair due to the difference in 
treatment between the employee and their supervisor. 

Comment:

Misconduct is a potentially fair reason for dismissal. However, whether 
a misconduct dismissal is fair or unfair depends if the employer acted 
reasonably or unreasonably in treating the misconduct as a sufficient reason 
for dismissal. This case provides some guidance, as above, on what is 
deemed reasonable and unreasonable and employers should take into 
account all of the circumstances involving potential misconduct.

Although cases of this kind are fact sensitive, this case also shows 
the importance of informing employees that a failure to follow a policy 
or procedure will lead to disciplinary action and possible dismissal. It 
is therefore important and necessary to have up to date policies and 
procedure e.g. health & safety and disciplinary (in relevance to this case). 
Employers will also need to provide thorough and regular training on their 
policies. 

If you have any questions or concerns about dismissal for gross misconduct 
or a potential unfair dismissal claim, or updating your policies please contact 
a member of the Employment & HR Team.
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Can two employees commit the same misconduct offence and receive different 
disciplinary sanctions?

Health surveillance importance highlighted by Glasgow bin lorry crash 

After the fatal tragedy in Glasgow last December we have recently 
discovered that the driver, Harry Clarke, had not declared a history of 
blackouts, and had allegedly repeatedly lied to his employers about the 
condition of his health, in driver declarations. The driver’s GP said, at the 
inquest, that the information given by Mr Clarke was “not consistent with his 
medical history”.

Following the crash Mr Clarke has had his LGV licence revoked for 10 years.

From an employers perspective we are aware that there is a duty, on the 
licence holder to notify DVLA of any medical condition, which may affect 
safe driving, but this case proves that this is simply not robust enough. 
Glasgow City Council has already said he would not have been employed if 
it had known about his medical background. They had asked Mr Clarke, if 
he suffered any medical episodes or conditions that may affect his ability to 
drive.

This does not avoid the outcome, clearly, as we see in Glasgow, if the driver 
is determined to deceive his employer, however Glasgow City Council are, 
at this stage, not being deemed jointly responsible for the incident. Imagine 
the backlash if they could not evidence that they had asked him about his 
fitness to drive and this had happened, the prosecuting authorities and 
press would be very hard on the Local Authority!

The monitoring of staff and their health is wider than just HGV Drivers and 
we’d suggest that regular health declarations are taken for the following.

•  HGV Drivers

•  Car/Van drivers that drive in connection with their employment.

•  Fork Lift Truck Drivers

•  Machinery Operatives such as those in a Timber Mill

It is also worth noting that ‘grey fleet’ drivers should also be checked, these 
are drivers that may use their own vehicle for company activities.

Disciplinary policies should also be reviewed to ensure that false or 
misleading declarations are clearly specified as gross misconduct.

If you have any questions or concerns about health and safety, please 
contact Clark Hunter at Southalls on Tel: 0345 257 4015 or Mobile: 07701 
010203 or email: clark@southalls.com or a member of the Employment and 
HR team if you are concerned about your disciplinary policy.

Guest article by Clark Hunter of Southalls health and safety consultants. 
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Employers haunted by historic claims for breaches of contract

A claim for breach of contract must be presented to an Employment 
Tribunal:

•  Within three months beginning with the effective date of termination of 
the contract giving rise to the claim; or

•  Where there is no effective date of termination, within three months 
beginning with the last day on which the employee worked in the 
employment which has terminated.

Employees and employers also have the right to bring breach of contract 
claims in the civil courts, which must be brought within six years from the 
date of the breach.  This step may be taken due to the £25,000 cap on the 
Tribunal’s jurisdiction to have a breach of contract claim.

In this case the employee, following the termination of her employment, 
sought to claim a state pension. However the HMRC advised her that no 
national insurance payments had been made on her behalf between 1996 
to 2003, but her payslips for this period showed monthly deductions by her 
employer. 

The employee issued multiple claims in the Tribunal, one of which was 
breach of contract:

•  Her claims were issued on 24 March 2015, within three months of the 
termination of her employment, but related to payment dating back to 
1996. 

•  The employer argued that the employee should not have been able to 
action a claim as her right to do so had expired in 2009; 6 years from 
the date on which the “cause of action” accrued, being the employer’s 
failure to pay the national insurance payments.

The Tribunal rejected the Respondent’s argument and concluded that it had 
jurisdiction to hear the claim:

•  The Tribunal held that, as it stands, the law prevents an employee 
pursuing a contract claim in the Tribunal until their employment has 
terminated. If the Tribunal had accepted the employer’s argument and 
applied the 6 year limit, then employees may have been unable to 
pursue a claim over 6 years old.

•  The Tribunal thought that this would be odd given that the introduction 
of the 6 year limit was intended to extend an employees right to claim 
in the appropriate circumstances.   

•  The Tribunal also held that the employee was not prevented from 
bringing a claim, as the 6 year time limit is a procedural process which 
the courts can depart from and therefore, the Tribunal could decide to 
hear an out of time claim. 

Comment

Employers may therefore face claims in relation to historic breaches 
whenever the employment comes to an end in certain circumstances such 
as this. In theory, for example, a breach of contract could occur in say 
the first year of employment and if the employee leaves 15 years later the 
employer could still potentially be subject to a breach of contract action. 

However, this is a first instance decision and it remains to be seen whether it 
will be followed in future cases. 

If you have any concerns or queries relating to the above or any potential 
breach of contract claims, please contact a member of the Employment & 
HR team.

Employees and employers generally have the right to bring breach of contract 
claims in the Employment Tribunal, upon the termination of employment.
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 Your People
We now have a very cost effective Cloud based HR database and information system called *Your People available to our clients which supports our 
Employment and HR support service. This manages all HR information in one place, rather than on a series of spreadsheets as is often the case! This 
system covers employee self-service management of holiday and sickness as well as training records, on-line recruitment, performance management, 
HR reporting, HR documents and much more.

The system also allows you to conduct your entire appraisal system on-line and flag alerts when they are due, ensuring that your HR function is 
proactive.  Costs start from as little as £76+VAT for the entire year! More information can be found on this link.

Common sense approach to disability

In the case of Bolton St Catherine’s Academy v G O’Brien [2015] it was held 
by the Employment Appeal Tribunal that the Tribunal’s task under section 
15 of the Equality Act 2010, was to use common sense and knowledge 
to ask whether the dismissal was appropriate. The EAT in their judgment 
also suggested that the question with regards to proportionality and 
reasonableness was whether the school should have to accommodate the 
teacher’s absence, not whether or not they could. 

In summary, the facts of the case were that the teacher had been assaulted 
by a pupil and as a result had suffered a significant stress reaction in 
March 2011. In December 2011, she attempted to return to work, but was 
unsuccessful in doing so. In January 2013, the school held an incapacity 
hearing and the teacher stated that she would hope to return again in 
April 2013. However, her therapist suggested that further therapy sessions 
would be needed in order for her to comment on her return to work date. 
As a result, the teacher was dismissed. The Employment Tribunal held 
that the dismissal was unfair as the school failed to show that there was 
proportionate means of achieving a legitimate aim. The EAT allowed the 
appeal on the basis that the Tribunal had not considered the impact that the 
teacher’s absence had on the school. 

They considered the fact that she was the Head of the Department would 
have significant impact. The EAT also held that there was no requirement to 
provide such evidence under s15 of the Equality Act. 

This case is a reminder to the employer to take all appropriate steps dealing 
with sickness absence, and to progress formal procedures without delay. 
In this case, the school had undergone all the correct steps, including 
a hearing to try and help the teacher in their return to work. Businesses 
should deal with sickness matters earlier rather than later to ensure that 
a) the employee can get back to work quickly, as soon as they are able, 
and b) they have been procedurally fair. Furthermore, remember that the 
government funded “Fit for Work” scheme gives access to an Occupational 
Health Provider to all businesses, which can support an employee’s return 
to work.

If you would like advice on long term sickness, please do not hesitate to 
contact us.

From a recent case ruling, it was held that common sense must play a part in 
determining the impact that a disability may have on a place of work.
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Come and join our newly created “HR Bristol” Networking Group on LinkedIn. This dedicated LinkedIn group will provide 
you with news, updates and information on HR issues and employment law. We have already established a great 
networking group, so why not join us?

Click here to find out more >>

HR Guardian: Employment Law insurance that protects your business  
- click to find out more >>

Your HR: Your business, your people, your choice of HR support  
- click to find out more >>

Your People: The complete HR solution  
- click to find out more >> 

*Calls cost 2p per minute plus your phone company’s access charge.

We receive no monies from your call and an alternative geographic number is provided.

Update on the proposed changes to the £30,000 tax exemption for 
termination payments

Their plan is to replace the current (£30,000 threshold) exemption with an 
income tax relief scheme.  The proposals mean that all payments would be 
classified as earnings, and therefore subject to tax.  The main aims are to:

• remove the distinction between contractual and non-contractual 
payments;

• replace the £30,000 tax exemption with an amount which increases 
the longer an employee has worked for you.  This is subject to a 
caveat that if the employee is re-engaged by that employer within 12 
months, the payment would become taxable;

• introduce a 2 year qualification period (so there would be no tax free 
payment if an employee has not been employed for 2 years); and

• make injury to feelings awards (currently tax free) subject to tax in full 
or part.

There is a proposed exemption being considered for compensation 
payments for unfair dismissal, wrongful dismissal, and discrimination.

In practice, the new proposal would reduce the number of people that 
can claim tax exemptions on such termination payments. The consultation 
period for the proposals finished on 16 October 2015, and we are waiting 
for the conclusions to be published.

If you need further information about the £30,000 tax exemption or 
guidance on termination payments, please contact us.

As part of the July 2015 Budget, the government announced that they planned 
on simplifying the tax and National Insurance Contribution treatment of termination 
payments.


