
HMLR’s payslips set out the gross pay on the 
left-hand side and list specified deductions from 
pay, such as income tax and NI contributions, 
on the right-hand side. Because of the way the 
pay system operated, overpayments arose when 
R exhausted his entitlement to full sick pay, but 
still had periods of absence. Overpayments in 
one month would be corrected by making minus 
entries against gross pay in the next month, but 
with no details.

R subsequently brought proceedings before the 
employment tribunal (ET) complaining that HMLR 
had failed to comply with its obligation under 
S.8 of the Employment Rights Act 1996, which 
sets out what must be included in an employee’s 
itemised pay statement.

• At first instance the ET judge rejected R’s 
claim.

• The ET found that variations in the 
calculation of R’s gross pay were not 
‘deductions’ for the purposes of S.8 which 
had to be explained on the payslips, but 
were ‘adjustments’ in the calculation of 
R’s gross pay depending upon the work R 
carried out each month. 

• R appealed and the employment appeal 
tribunal (EAT) overturned the ET’s decision. 

• The EAT held that where an employer 
reduced an employee’s wages to recover 
an overpayment made in a previous 
period, it is making a ‘deduction’ from the 
employee’s salary for the purposes of S.8 
of the Employment Rights Act 1996 and 
must identify the amount and purpose of the 
deduction in the employee’s payslip.

The EAT’s decision provides guidance for 
employers about the correct method that 
must be adopted when recovering a previous 
overpayment of wages, so as not to fall foul 
of S.8 - employers need to be aware that 
employees have the right to receive written 
itemised pay statements containing, among other 
items, particulars of any deductions from gross 
pay and ‘the purposes for which they are made’.

If you have any concerns relating to the above, or 
would like further information relating to avoiding 
such claims, please contact a member of the 
Employment & HR team.

Reduction in pay to recover overpayment 
must be itemised on payslip

Welcome
to the October edition 
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Law Briefing

Hello again from Clarke 
Willmott LLP’s Employment 
& HR team and welcome 
to another edition of 
Employment Matters. 

For further information on any of the topics 
in this month’s Employment Matters, please 
contact a member of the Employment & HR 
team. 

As ever, we welcome your feedback and 
if you would like to see a particular area or 
topic featured in future issues, please let us 
know by emailing bex.sinclair@clarkewillmott.
com. 

Kevin Jones 
Head of Employment & HR
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In the case of Ridge (R) v Her Majesty’s Land Registry 
(HMLR), R was employed by HMLR as a software 
engineer from August 2001 to October 2010. He 
became unwell and had significant periods of absence. 
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Come and join our newly created “HR Bristol” Networking Group on LinkedIn. This dedicated LinkedIn group will provide 
you with news, updates and information on HR issues and employment law. We have already established a great 
networking group, so why not join us?

Click here to find out more >>

Dr Mian was a senior lecturer at the University and faced disciplinary 
proceedings for providing a reference that was both misleading and 
inaccurate.  The reference exaggerated Dr Mian’s former colleague’s 
abilities and qualifications.  Dr Mian denied sending the reference and, in 
the face of disciplinary proceedings, went off sick from work and gave a 
sickness certificate from the doctor.  The disciplinary hearing went ahead 
in her absence and the University decided to dismiss her.  Dr Mian did not 
therefore return to work for the University and issued proceedings against 
Coventry University claiming breach of contract and negligence leading to 
personal injury.  

The Trial Judge initially held in her favour, however the Court of Appeal 
reversed this decision and determined that the correct test was to 
determine whether the employer’s decision to commence disciplinary 
proceedings was “unreasonable” in the sense that it was outside the range 
of reasonable decisions open to an employer in such circumstances.  The 
Court emphasised this is an objective test and one that should not be made 
with the benefit of hindsight (i.e. following the unexpected reaction and 

alleged personal injury suffered by Dr Mian).  The High Court’s decision was 
therefore reversed and the University was deemed to not be in breach of its 
duty of care.

This case is a reminder to employers that disciplinary proceedings should 
only be brought in good faith and following reasonable investigation into 
whether inviting an employee to a disciplinary hearing is reasonable in 
all the circumstances.   Reasonable investigations should be exhausted 
before taking this step to place the employer in the best position to defend 
any retaliatory claim by the employee that it has acted unreasonably.  An 
employer should always ensure that it enters disciplinary proceedings with 
an open mind, regardless of the evidence gathered to date and that there is 
no indication that any disciplinary hearing decision is pre-determined.

Please do not hesitate to contact a member of the team if you require any 
guidance on any disciplinary matters and advice on whether or when it 
would be appropriate to put on hold disciplinary action including the hearing 
itself.

An employer’s duty of care in initiating disciplinary proceedings
The recent Court of Appeal case of Coventry University v Mian has provided further 
guidance for employers considering initiating disciplinary proceedings against an 
employee.  

Good recruitment practices Effectively selecting employees 
based on the values, skills and 
aptitude that best suit the role.

Effective induction Clearly setting out the 
understanding of the company’s 
rules and values.

Planned training and 
development

Ensure that employee skills are 
kept up to date.

Regular consultation with 
employees

Listen to concerns from 
employees. Encourage managers 
to manage conduct and 
performance issues promptly as 
they arise, if possible, before formal 
sanctions prove necessary.

Well trained managers Ensure that managers are 
well trained in effective people 
management skills.

Clear communication of 
standards

On areas such as timekeeping, 
absence, use of facilities, health 
& safety, personal appearance, 
and unacceptable behaviour. 
Ensure that your staff handbook 
contains all your rules, polices and 
procedures setting out examples 
of prohibited conduct and that the 
staff have full access to this.

Top Tips for Managers to prevent disciplinary and capability situations 
arising
Having these practices in place can 
assist in the prevention of disciplinary 
matters:
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We often come across topical Employment & HR issues which are not 
necessarily related to changing employment legislation but that will have an 
impact on many of our clients. We don’t profess to be experts in everything 
but we do know other trusted professionals who can provide very helpful 
expert opinions in this regard.

In the August edition of Employment Matters we published two useful 
articles written by Steve Herbert from Jelf Employee Benefits on changes to 
the Childcare Vouchers Scheme and Auto-Enrolment compliance for those 
who have already auto-enrolled. 

Steve is a leading expert on employee benefits and gives regular talks and 
seminars on this around the country to HR professionals and business 
owners. He also regularly contributes helpful, topical articles to our 
HR Bristol LinkedIn group. You may see further articles from Steve in 
Employment Matters where legislation changes trigger potential action 
points required by HR.

Please do get in contact if you would be interested in submitting a Guest 
Contributor article for a future edition of Employment Matters.

Guest Contributors

What if an employee goes off sick pending a disciplinary hearing?

This is a common issue and can be tricky so do take advice on this 
before proceeding but key points to consider include:

•  Complete as much of the disciplinary investigation as possible in the 
absence of the employee before memories start to fade.

•  If the absence is short term, complete the disciplinary process upon 
the employee’s return to work. 

•  If the absence is likely to be long term, seek Occupational Health or 
qualified medical advice as to whether or not the employee is well 
enough to take part in the process.

•  Consider offering to hold the hearing at a neutral venue, or other 
concessions to facilitate the hearing. 

•  Consider if it is appropriate in the circumstances to invite the employee 
to make written submissions or nominate a representative to attend 
the hearing in his or her place. 

•  Ensure that you have taken into account any disability discrimination 
considerations.

•  Bear in mind that there will be a risk of a finding of unfair dismissal if 
an employee is dismissed in his or her absence while off sick so act 
reasonably and consult with your legal/HR advisors at all times.

What if an employee raises a grievance during the disciplinary 
process?

•  How this is dealt with will depend on what the grievance relates to - if 
it relates to the disciplinary process, this can be aligned and dealt with 
as part of the disciplinary hearing. Grievances raised that are unrelated 
to the disciplinary hearing can be heard concurrently.

If criminal charges are brought against an employee – does this 
constitute disciplinary action?

•  No. Criminal investigations, which will be undertaken 
by the Police, should be kept separate from internal 
disciplinary action and you should conduct your 
own separate disciplinary investigation and 
conclusions.  This can be a complicated area so 
please call us for detailed advice.

•  If the employee is in prison and cannot 
attend, it is best practice to invite them to 
a meeting and offer for them to send their 
representations by written document or 
send a representative to speak on 
their behalf.

What is classed as gross misconduct?

•  Gross misconduct is misconduct of such a serious nature that it 
fundamentally breaches the contractual relationship between the 
employee and the company.  The employee would have no entitlement 
to the payment of any notice monies (but would be entitled to 
contractual payments, such as salary, up to the termination date) and 
will usually mean that they can be dismissed for a first offence.

If you witness an employee committing an act of gross misconduct 
– can you dismiss them on the spot?

•  No, not on the spot.  The main concern here is to ensure you do not 
dismiss them unfairly.  If they have less than two years’ service this 
risk is certainly reduced but, even in these circumstances, it is usually 
wise to still follow a fair process.  If you consider an employee guilty of 
gross misconduct, and thus potentially liable for summary dismissal, 
it is still important to establish the facts and conduct a fair and 
reasonable procedure before confirming the employer’s decision and 
the sanction.  A different individual not previously involved in the matter 
should chair the disciplinary proceedings if possible.

•  A short period of suspension with full pay may be necessary. The 
employee will need to be notified in writing if you choose to do this. 
Please seek further advice on this if you are not sure.

•  It is a core principle of natural justice that employers should give 
employees all evidence it seeks to rely upon/consider, and the 
opportunity of putting their case at a disciplinary hearing before 
deciding whether to issue a disciplinary sanction. This principle applies 
as much to cases of gross misconduct as it does to ordinary cases of 
misconduct or unsatisfactory performance.

•  If following an investigation and disciplinary hearing you find the 
employee guilty of gross misconduct you may be able to summarily 

dismiss them without notice but always take advice on this first.  
If the company acts in breach, it could lose key contractual 

protections, such as post termination restrictive 
covenants.

If you are ever in doubt at any stage of a 
disciplinary procedure or you have a slightly 

tricky situation, do take professional HR & 
Employment advice before you take any 

further action. We are here to help you.

Frequently asked questions
Here are our responses and practical tips to some frequently asked Employment 
& HR questions. This month we are focusing on disciplinary issues, following 
developments in recent case law.
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Calculating damages for a lost career - future loss of earnings/
pension losses 

•  The employment tribunal (ET) found that with reasonable adjustments 
she would have been able to continue in employment indefinitely, but 
would not now work for PH or as a clinical technician again. 

•  G won her claims of constructive unfair dismissal and disability 
discrimination in the ET and was awarded compensation including 
past and future loss of earnings and future pension losses.

•  G appealed against the financial loss element of the award. 

•  The Employment Appeal Tribunal (EAT) remitted the case back to the 
ET, where they projected that G would equal her earnings, but for 
discrimination within a 12 year time frame. Evidence of G’s subsequent 
unpaid employment was excluded on the strict terms of the remittal. 

•  The Court of Appeal (CA) found that the ET was misdirected in 
applying the simplified approach to pension loss and wrongly treated 
G’s age (34) as a decisive factor and failed to consider her specialist 
skills, the job market, and her medical condition, which made the 
alternative (substantial loss approach) the only appropriate one in the 
circumstances. 

•  The CA found that there was no basis that G would join another final 
salary scheme in the future. 

Choosing between the simplified approach and the substantial loss 
approach can make a significant difference in the amount of the tribunal 
compensatory award. Generally the substantial loss approach will produce 
the higher award.  The guidelines state that the simplified approach will be 
appropriate in most cases. However, it was concluded in this case that a 
simplified approach to pension loss is not appropriate where an individual 
would have remained a member of a final salary scheme to retirement and 
whose only future pension entitlement (following dismissal) was likely to take 
the form of a money purchase scheme. 

Employers need to be aware that as fewer new employees are able to join 
final salary pension schemes, public sector employees are becoming more 
aware of the very valuable pension rights which they enjoy and that they 
simply cannot replicate elsewhere.  

If you have any concerns relating to the above, or would like further 
information relating to pension schemes and/or avoiding constructive 
dismissal and disability discrimination claims, please contact a member of 
the Employment & HR team.

In the recent case of Griffin (G) v Plymouth Hospital NHS Trust (PH), G was a bone 
densitometrist who was diagnosed with systemic lupus erythematosus in 2007. In 
2009 G resigned claiming that PH had failed to make reasonable adjustments to 
facilitate her return to work. G brought claims of constructive unfair dismissal and 
disability discrimination.  
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