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Further to this, if an employer knowingly or 
recklessly employs an illegal worker there is a 
criminal sanction and they can be liable for an 
unlimited fine and up to two years imprisonment. 
Due to the seriousness of this offence, we recap 
the Government’s checklist that will aid you in 
ensuring that you are compliant whilst carrying 
out your right to work checks. 

1. See the documents

Firstly, you will need to see the relevant 
documents to ensure the worker is eligible to 
work in the UK. To understand what documents 
that you will need to check, please see the 
government website at this link.

2. Check the documents

You need to ensure that these documents are up-
to-date and valid. You can do this by checking:

•  the document photo against the individual;

•  the documents have not expired;

•  the documents are genuine and original; 
and

•  the date of birth is the same on all the 
documents,

•  and other verification checks can be found 
on the government website link.

3. Copy the documents

Take a copy of the documents to show that you 
have taken every step necessary to ensure that 
the worker is in the country legally. Keep these 
on record during their employment, and for two 
years after their employment has terminated, 
but make sure that you comply with any data 
protection laws.

4. Stay compliant

If you have employed a foreign migrant, please 
ensure that you remember to request to see their 
visa or biometric residence permit annually so 
that you can ensure that they still have permission 
to work in the UK. If you have employed a British, 
EEA or Switzerland national, you will need to do 
nothing further for them.

Please remember to check that ALL your 
new starters have the right to work in the UK, 
including people that you believe to be British, 
otherwise this could give rise to a discrimination 
claim.

Have you done your right to work checks 
yet?

Right to work checks are a vital part of the recruitment 
process. If an employer is found to have employed an 
individual illegally, there is a fine payable of £20,000 
per illegal worker. 

mailto:bex.sinclair%40clarkewillmott.com?subject=
https://www.gov.uk/government/publications/right-to-work-checks-employers-guide
https://www.gov.uk/check-job-applicant-right-to-work
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Whistleblowing: Another blow for employers

This change reversed the effect of the Parkins v Sodexho Ltd case in which 
the Employment Appeal Tribunal held that the definition of a qualifying 
disclosure was broad enough to cover a breach of the whistleblowers own 
contract of employment, despite the fact that this did not particularly have a 
“public interest” aspect.  The Government felt that this case fundamentally 
changed the nature of the whistle blowing legislation, widening its scope 
beyond what was originally intended.

However, since then the Employment Appeal Tribunal in Chesterton Global 
Ltd v Nurmohamed considered the meaning of “public interest” in the 
amended legislation and decided that it was not necessary to say that a 
disclosure was of interest to the public as a whole, as it is inevitable that 
only a section of the public will be directly affected by any given disclosure.  
A relatively small group, (in this case, 100 senior managers) may be 
sufficient to satisfy the public interest test.  This significantly widened the 
scope of what could amount to a qualifying disclosure all over again.

Now, the Employment Appeal Tribunal has heard an appeal of an 
Employment Tribunal’s decision to strike out the claim of Underwood v 
Wincanton Plc, on the basis that a disclosure was not in the public interest, 
which had been struck out before the Employment Appeal Tribunal’s 
decision in Chesterton. The decision is further bad news for employers…

Underwood v Wincanton Plc

In brief, the facts of the case are that Mr Underwood, an HGV driver with 
Wincanton Plc, submitted a written complaint together with three of his 
colleagues, regarding their terms and conditions of employment, including in 
particular the way in which overtime was allocated amongst drivers.

During a preliminary court hearing, Mr Underwood explained why his 
complaint was in the “public interest”.  Reference was made to the fact that 
some of the drivers who were granted less overtime had raised concerns 
regarding the safety and roadworthiness of vehicles.  These references 
could have been interpreted as implying that there was a wider public 
interest in the case relating to road safety.  However this was not expressly 
stated or developed as an argument in the case.

The Employment Tribunal struck out the claim, on the basis that as it related 
to a dispute between Mr Underwood (and three of his co-workers) and the 
employer, he was not entitled to seek whistleblowing protection as a dispute 
between an employer and employee relating to the terms of employment 
existing between them is not something which the public are affected by, 
directly or indirectly.

The Employment Appeal Tribunal disagreed with the Employment Tribunal.  
It found that the Employment Tribunal had applied too narrow a definition 
of “public” when applying the “public interest” test.  It was clear from 
Chesterton that “public” could be made up of a subsection of the public, 
even if that subsection comprised the persons employed by the same 
employer on the same terms.  
Therefore in finding that a dispute between Mr Underwood and his fellow 
employees and Wincanton could never be said to be in the public interest, 
the Tribunal had plainly applied too narrow a definition of “public”.  The claim 
has now been referred back to the Employment Tribunal for a full hearing. 

This is bad news for employers. It appears that the floodgates have once 
again been opened for claims where only an extremely small proportion of 
the “public” may be affected by a disclosure, in order for it to be afforded 
whistleblowing protection.  

It is important to note that the Chesterton case is being appealed through 
the Court of Appeal but is not due to be decided until October 2016.  In the 
meantime it is likely that further cases involving public interest disclosure 
contractual disputes affecting modest employee numbers may potentially 
be held to be in the public interest (and a qualifying disclosure) following this 
decision.

Court ruling significantly widens the scope of what could be considered in the 
“public interest” for the purposes of whistleblowing law. In June 2013, employers 
rejoiced as the law changed to significantly reduce the scope of what could 
amount to a protected disclosure of information, by specifically reintroducing the 
requirement that the disclosure must be in the “public interest”.



Work Parties and Punches - MBNA Limited v Jones UKEAT/0120/15

Facts

The two employees were at a corporate event. They begin drinking and then 
argued. Mr Jones then punched Mr Battersby in the face. After the event, 
Mr Battersby texted Mr Jones threatening to ‘rip [his] head off’. In the event, 
Mr Battersby did not carry out the attack.

MBNA dismissed Mr Jones for his violent conduct and issued a Final Written 
Warning to Mr Battersby for his threatening behaviour. Mr Jones brought a 
claim for Unfair Dismissal.

Mr Jones initially won at the first instance Tribunal, the Employment Judge 
believing that the treatment of the two men (albeit for differing offences) was 
inconsistent and therefore unfair.  The Employment Judge found that the 
difference in sanction was unreasonable and that the employer had applied 
a “defence of provocation” differently between the two employees.

Decision

MBNA appealed to the Employment Appeal Tribunal who agreed with 
MBNA that the decision of the Employment Judge was wrong. There 
was no inconsistency of treatment and the behaviour of the two men was 
sufficiently different.

Comments

1.  When dealing with disciplinary penalties for staff it is important to treat 
staff consistently. This is where your disciplinary policy can provide 
useful guidance.  If however there are genuine differences, the sanction 
may legitimately be different.

2.  Provocation may be a mitigating factor to be considered by the 
employer, but it is not an official “defence” to any kind of misbehaviour.

3.  For the purposes of disciplinary matters, when employees are at a 
work-related event, they are effectively still considered to be on duty at 
work and must behave appropriately accordingly.
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With the Christmas party season near to hand it seems appropriate to report the 
recent case of MBNA Limited v Jones, involving two male staff drinking and fighting 
at a work-related event.

Part time workers – holiday calculations
When a part time employee resigns, it can be difficult to work out their holiday entitlement on the date of their termination. A recent case (Greenfield v 
The Care Bureau) has given some guidance on how to calculate holiday pay for part time workers, with particular reference to when they increase their 
hours during their employment.

According to the decision in this case, the employer is not retrospectively expected to recalculate their annual entitlement, but they must make a new 
calculation after the hours are increased, to reflect the annual entitlement going forward.

If you would like some more information on how to calculate holiday pay then please contact us.
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Do you know what’s “associated” with continuous employment?

The term “continuous employment” is used to describe the length of 
unbroken time that an employee has worked. Employees need to work for 
a certain length of time in order to gain key statutory rights, for example, an 
employee generally needs to have worked for at least two years in order to 
bring a claim for unfair dismissal.

A transfer of employment from one employer to another will not break 
continuity if the two employers are “associated”. In such a case, the period 
of employment with the transferor may be continuous with the employment 
with the transferee, provided there is no gap in employment of a week 
(ending on a Saturday) or longer.

The definition of “associated employer” requires control (whether direct 
or indirect) by the other employer or by a third person (who controls both 
employers). It has been held that this means legal control in the sense of a 
majority shareholding in the company and not control in how the company is 
run (“de facto” control). However, where the legal ownership of a company 
is not transparent, it is permissible for an employment tribunal to draw 
inferences from the surrounding evidence, including matters relating to de 
facto day-to-day control, in order to determine the question of legal control. 

In this case the Employee managed an estate from June 2013 until January 
2014 when he was dismissed. This taken alone would not have given him 
sufficient continuity of employment to pursue a claim for unfair dismissal. 
However, from June 2011 until May 2013 he worked for an organisation 
that was associated with the Employer. His original employer was part of 
a complex corporate chain of which the ultimate owner was unknown, 
due to full details of the company structure never being established. 
The Employees contract of employment with the original employer was 
terminated and the employee was immediately employed by two of the 
family members directly. 

The Employee claimed unfair dismissal, relying on the fact the Employers 
were associated which would show that he had sufficient qualifying service. 
The Employment Tribunal held that the Employee had sufficient continuity of 
employment to bring an unfair dismissal claim on this basis. 

The Employer appealed against the Employment Tribunal’s sufficient length 
of service finding.

The Employment Appeal Tribunal dismissed the Appeal. It was held that in 
the absence of any evidence from the family members as to the actual legal 
ownership of the original employer, the Employment Tribunal, due to the lack 
of transparency of legal ownership, was entitled to have regard to factors 
indicating that the family members were the ultimate beneficiaries of the 
original employer’s corporate structure. Such factors were relevant to the 
question of legal control and did not mean that the employment tribunal had 
focused on de facto control.

Comment

Employers need to establish their employee’s continuous service so that 
they can understand what their legal obligations are in relation to those 
employees. However, as you can see from the case above, this is not 
always straightforward.

If you have any concerns or queries relating to your employee’s continuity of 
employment and potential unfair dismissal claims please contact a member 
of the Employment & HR team.

Will an employee changing their employer always break continuity of employment?

No, said the Employment Appeal Tribunal in Thames-Side Court Estate (Employer) 
v Jones (Employee). 
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Are you being restrictive enough? 

What are restrictive covenants?

There are certain terms which are implied into every employee’s 
employment contract which may provide a certain level of protection for 
employers as long as the employment contract exists. An implied term is 
one which may not be written down anywhere, but is nevertheless a term of 
the contract.

An implied duty of fidelity provides employers with protection against 
competitive or harmful activities carried out by employees. This essentially 
means that an employee is not able to compete with their employer, make 
secret profits, make preparations to compete with their employer during 
working hours and/or disclose employer’s trade secrets or confidential 
information without the employers consent or a legal obligation to disclose 
information. However the implied duty of fidelity ceases in respect of 
everything except trade secrets after the employment has ended. 

This implied duty can therefore be enhanced by express terms, namely 
written terms, in the employee’s contract, known as restrictive covenants. 
These are intended to protect the business both during employment and 
after the employment has ended.  

Examples of post-termination restrictive covenants

•  Non-competition – seeks to prevent an employee from working 
for a direct competitor for a set period of time after termination of 
employment.

•  Non-solicitation of clients – aims to stop employees having contact 
with clients/customers/employer contacts.

•  Non-dealing – prevents the employee accepting instructions/custom 
for a restricted client, even if they did not solicit (invite) their business.

•  Non-poaching – aims to prevent an employee leaving an employer and 
taking other key employees of the employer with them.

However, a restrictive covenant will only be enforceable if, on 
entering into the contract, it:-

•  protects a legitimate business interest of the employer (i.e. restricting  
a former employee from using highly confidential information, 
obtained during their employment,  that could cause serious 
damage to the employer’s business if used to provide an unfair 
advantage for the new employer); and

•  is reasonable in scope, i.e. that it goes no further than is 
reasonably necessary to protect those interests. The 
restriction, length of time and/or scope of the restriction 
that is reasonable will very much depend upon 
the individual employee’s circumstances and the 
particular interest the employer is trying to protect. 

If the covenant is drafted too widely, then there is a significant risk it would 
be deemed unenforceable by the Courts. The covenants must be carefully 
drafted, with bespoke provisions taking into account an employee’s 
individual circumstances.  

What does this mean for you the employer? 

It is important that an employment contract protects your business 
sufficiently and this may mean updating existing contracts, for example if an 
employee is being promoted, so that they are fit for purpose.  

Introducing restrictive covenants to existing employees is possible, but 
specific advice should be taken to ensure all the correct steps are followed.

If you require a review of your existing employment contracts, or drafting 
new contracts to ensure they include enforceable restrictive covenants, and/
or if you have any queries or concerns about an employee leaving and the 
potential enforceability of restrictive covenants, please do get in contact with 
a member of the Employment and HR team.  

 

Employers have workforces that vary in size and complexity and every business has 
information it considers both integral and invaluable to its success. Restricting the 
use of this information by employees both during and after their employment has 
ended may be vital to the protection of your business.
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Come and join our newly created “HR Bristol” Networking Group on LinkedIn. This dedicated LinkedIn group will provide 
you with news, updates and information on HR issues and employment law. We have already established a great 
networking group, so why not join us?

Click here to find out more >>

HR Guardian: Employment Law insurance that protects your business  
- click to find out more >>

Your HR: Your business, your people, your choice of HR support  
- click to find out more >>

Your People: The complete HR solution  
- click to find out more >> 

*Calls cost 2p per minute plus your phone company’s access charge.

We receive no monies from your call and an alternative geographic number is provided.

Question and Answer

No. 

A worker can bring a claim against his current employer for detriment or 
unfair dismissal resulting from whistleblowing. A worker can also bring a 
claim against his new employer if that new employer subjects him to a 
detriment or dismissal as a result of eg. having discovered that that the 
worker had previously blown the whistle on an ex-employer, but the worker 
crucially has to be “in employment” already with that new employer to gain 
that protection. The protection does not extend to job applicants. 

Comment

The case of BP PLC v Elstone [2010] revealed a loop hole in the law. It 
is considered bizarre that a worker can make a claim against a current 
employer, but not a job applicant trying to secure a new role. The absence 
of protection for a job applicant arises because the legislation is drafted to 
give protection to a “worker or employee” and a job “applicant” is neither. 
This issue has not been redressed by a Tribunal yet, and it looks like one 
only capable of being corrected by Parliament - so watch this space…

Can a job applicant bring a claim of victimisation against a prospective employer 
who rejects them for whistleblowing whilst in their previous employment?

 Your People
We now have a very cost effective Cloud based HR database and information system called *Your People available to our clients which supports our 
Employment and HR support service. This manages all HR information in one place, rather than on a series of spreadsheets as is often the case! This 
system covers employee self-service management of holiday and sickness as well as training records, on-line recruitment, performance management, 
HR reporting, HR documents and much more.

The system also allows you to conduct your entire appraisal system on-line and flag alerts when they are due, ensuring that your HR function is 
proactive.  Costs start from as little as £76+VAT for the entire year! More information can be found on this link.
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