
In other words, you have a legitimate reason 
for requiring employees to retire at your chosen 
age, and retiring them is a proportionate way of 
meeting that reason. Since the default retirement 
age of 65 was abolished, there have been few 
cases looking at what might be proportionate 
means of achieving a legitimate aim. However, 
White v Ministry of Justice recently provided 
some useful insight. 

In this case, the Employment Tribunal (ET) 
held that it was lawful to impose compulsory 
retirement on serving judges when they reached 
their 70th birthday. 

The Claimant, a retired circuit judge, claimed that 
the Ministry of Justice’s requirement amounted to 
unlawful direct age discrimination. Whilst he did 
not dispute that the operation of a compulsory 
retirement age was there to achieve a number of 
legitimate social policy aims, he argued that the 
chosen cut-off point was too young, and should 
instead be set at 75 (or, alternatively, 72).

The ET rejected the claim, concluding that the 
compulsory retirement age of 70 was appropriate 
and reasonably necessary. As to whether a 
compulsory retirement age was in principle 
permissible, the ET held that an alternative 
system (involving forced retirement based on an 
assessment of individual capacity) “would not 
only be distasteful and undignified but potentially 
damaging to the rule of law.”

Accepting the Ministry of Justice’s submissions 
that setting the bar at 70 was appropriate and 
reasonably necessary, the Employment Tribunal 
noted the “consistent thread running through the 
arguments in favour of 70…is that it has been 
chosen…to ensure so far as possible that judges 
retire while still at the top of their game.”

It was, the ET concluded, “of the highest 
constitutional importance that judges should 
not be perceived by the public to be ‘past it’ 
because of mere antiquity nor to be still in post 
whilst actually being ‘past it’ but declining to 
acknowledge the fact, given the very real difficulty 
of removing them from salaried office.”

The ET also observed that the chosen 
compulsory retirement age had commanded the 
support of virtually all senior judicial figures since 
the 1990s and, on the evidence before it, all of 
the judges’ professional bodies.

Whilst the case is quite specific in terms of its 
facts, it does provide some useful guidance as 
to what might be considered “proportionate 
means” of achieving a legitimate aim, particularly 
in relation to senior roles, or roles that attract an 
element of publicity. It also shows the potential 
relevance of a particular age for retirement having 
support from professional / sector specific 
bodies. 

If you would like to discuss introducing a 
compulsory retirement age into your business, 
please contact a member of the Employment & 
HR team for further information.

When might a compulsory retirement age  
be lawful?
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Adopting a compulsory retirement age will only be 
lawful if it can be “objectively justified”. 
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Yes and no, said the Employment Appeal Tribunal (EAT) in Sefton Borough 
Council (Employer) v Wainwright (Mrs W).

Mrs W was one of two managers, the other being male (Mr P), and she was 
on maternity leave. They were both facing redundancy as their roles were to 
be combined into one new role. The employer interviewed Mrs W and Mr P 
for the new role and decided that Mr P was the better candidate and offered 
him the new role. 

Mrs W was placed on the redeployment register, although she was neither 
offered nor expressed an interest in any vacancies. It was noted that Mrs W 
had lost interest in working for the employer after losing out to Mr P. Mrs W 
was subsequently dismissed for redundancy. 

Mrs W brought successful claims in the Employment Tribunal (ET) for both 
unfair dismissal and direct discrimination. The ET held that if a suitable 
alternative vacancy existed, Mrs W had a right to be offered the new role 
(offered to Mr P) because she was a women on maternity leave facing a 
redundancy situation.     

The employer appealed to the Employment Appeal Tribunal (EAT):

•  The employer put forward the argument that the obligation to offer Mrs 
W an alternative vacancy was only triggered after the restructure was 
complete (i.e. after the employer had already decided to appoint Mr P 
to the new role). 

•  The EAT disagreed. The redundancy situation arose when the 
employer decided that two positions would be removed and replaced 
with one. The employer was therefore obliged to offer the new role to 
Mrs W in preference to Mr P, unless it was in a position to offer her 
some other suitable vacancy. 

•  However the EAT also held that whilst discrimination on the grounds of 
pregnancy or maternity is unlawful, it was not inherently discriminatory 
to offer the job to a candidate better qualified than Mrs W. 

This case highlights that a redundancy dismissal is automatically unfair if 
an employer does not offer an employee on maternity a suitable alternative 
vacancy, however, it will not necessarily amount to discrimination. 

If you are managing employees on maternity leave and/or any potential 
redundancy situation and have any concerns about potential claims arising 
from this, please contact a member of the Employment & HR team.  

Redundancy during maternity leave
Does a failure to offer a suitable alternative vacancy to a redundant employee who 
is on maternity leave amount to unfair dismissal and discrimination?

The employer was an inter-dealer broker and Mr R, the employee, was a 
derivatives broker. Mr R informed his employer that he wanted to resign 
with immediate effect and join a competitor.  Both actions were in breach of 
his contract. Mr R’s contract was terminable on 12 months notice and also 
contained a provision allowing his employer to place him on garden leave 
and he was subject to post-termination restrictions. 

The employer was clear that it did not accept the resignation and invited Mr 
R to carry on working for an agreed reduced notice period of six months. 
The employer therefore refused to accept Mr R’s breach of contract and 
confirmed that he was still employed. Mr R, however, refused to work and 
so the employer ceased to pay him. 

The employer sought an injunction in the High Court to prevent him joining 
the competitor by requiring Mr R to observe the terms of his contract for six 
months and to invoke the protection of the post-termination restrictions for 
a further four months.  

Mr R argued that the employer’s refusal to pay him released him from his 
obligations under his contract.

The High Court held that refusal to pay Mr R simply reflected Mr R’s 
unwillingness to work and the injunction did not indirectly compel him to 
return to work because he was not being put to financial hardship. The High 
Court granted an injunction for ten months.

Mr R appealed to the Court of Appeal (CA).

The CA upheld the High Court’s decision to grant a tenb month injunction 
and dismissed the appeal. There was no obligation on the employer to 
pay salary or contractual benefits to Mr R, even though the employee 
might otherwise have spent at least some of this period on garden leave. 
The injunction did not have the effect of compelling Mr R to work for the 
employer. 

This outcome confirms that the employer’s obligation to pay salary is 
dependant on the employee’s willingness to work. Additionally courts may 
be willing to enforce a restriction on an employee’s ability to work for a 
competitor while employment is on-going even in the absence of actual 
work and pay.

Each case will clearly turn on its own facts.  This case nevertheless 
demonstrates that in certain cases the employer’s interests may be 
protected by holding an employee, who has walked out or who refuses to 
work, to their contract. 

Employers should seek legal advice and respond carefully to resignations in 
breach of contract when there is a continuing business interest to protect. 
Employers should also consider including an express provision in the 
contract which makes it clear that they are under no obligation to pay an 
employee who refuses to work. 

If you have any concerns relating to the above, or would like further 
information relating to drafting employment contracts or dealing with 
employee resignations in breach of contract, please contact a member of 
the Employment & HR team.

No Work No Pay
Can injunctions during notice period protect your business when an employee 
walks out in breach of contract even when you have ceased to pay them? 

Yes said the Court of Appeal in Sunrise Brokers LLP (Employer) v Rogers (Mr R).
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Under the Data Protection Act 1998, data which is processed automatically 
by equipment such as CCTV cameras will be classified as “personal 
data”. Therefore the processor, the employer, must comply with the eight 
data protection principles. Importantly the principles of transparency and 
proportionality must be observed.  

Employers may only obtain personal data provided it is obtained fairly, for 
purposes that are specific, explicit and lawful. Workers should normally 
be aware that they are being monitored, but employers should ensure 
employees are aware that they are being monitored and be told the 
purpose behind the monitoring.  If the employee was never told that CCTV 
footage may be used for disciplinary purposes, it will be unlikely that its use 
will be justified for such a purpose. Without any prior communication to the 
employee, they may assume that CCTV will be used for security purposes 
only. 

Secret recording of employees using hidden cameras will rarely be 
permissible unless it is required to investigate criminal activity. 

In addition, the sixth data protection principle requires proportionality. 
Therefore the purpose for which the data is collected must be adequate, 
relevant and not excessive for the purpose for which it is collected. 
Installation and use of CCTV must be proportionate. Employers using CCTV 
to monitor employees for minor breaches of work place policy will fail to 
justify the proportionality of such usage. Where CCTV is used for purposes 
of staff monitoring the Data Protection Commissioner has stated “it is highly 
invasive and will need to be justified by reference to special circumstances”

In the case of John Graham v Newlands Cross Hotel t/a Bewleys Hotel 
Dublin Airport, despite the use of CCTV, the Employment Appeals Tribunal 

(“EAT”) reviewed the footage and concluded that  “it was not completely 
conclusive and did not provide the Tribunal with any clear or accurate 
evidence of what occurred [during the incident]”. CCTV is not always the 
panacea that is hoped for.  

Employers must ensure they follow the principles of the data protection 
acts, notify employees of the use and purposes of CCTV, refrain from covert 
recordings unless investigating criminal activity and ensure CCTV footage is 
kept no longer than necessary. 

If you have any questions, please contact a member of the Employment & 
HR team. 

Monitoring employees - The use of CCTV in the workplace 
Many offices and places of work employ some sort of CCTV for security and 
surveillance purposes. An employer’s right to maintain security and monitor 
misconduct must be balanced against an employees’ right to personal privacy. 

Focus on Immigration!

The UK’s points based system is the main immigration route for migrants 
from outside the European Economic Area (EEA) to come to the UK to 
work, study, invest or train. 

The Points Based system regulates non EEA migration and there are 5 tiers. 
Tier 2 is the category for ‘skilled workers’ from outside the EEA with a job 
offer in the UK. 

Employers who already have a Tier 2 sponsor licence and wish to sponsor 
employees will be impacted by the recent changes. Those employers 
considering for applying for a sponsor licence will need to be aware of the 
new conditions.  

In certain circumstances, an employer must carry out a Resident Labour 
Market Test. The employer must advertise the vacancy to the domestic 
labour market and only where no suitable domestic candidates can be 
found may the job be offered to a non EEA national. 

The Home Office will now be granted additional powers to be able to 
conduct checks to ensure that vacancies advertised are “genuine” in 
relation to Tier 2 (General) and Tier 2 (Intra-Company Transfer). This limits 
an employer’s ability to manipulate the Resident Labour Market Test by 
advertising for ghost vacancies in order to bring non EEA nationals into the 
UK. 

Entry clearance officers and caseworkers can refuse applications if they 
have reasonable grounds to believe that the vacancy does not genuinely 
exist; the skills required for the job have been exaggerated to meet the 
Tier 2 requirements; the job advert has been tailored to exclude resident 
workers; or there are grounds to believe that the applicant is not qualified to 
do the job.

Additional information and evidence can be requested and if such 
information is not submitted within 28 days, the application may be refused.

Employers and employees need to remain vigilant. Tier 2 migrants who 
make an application for extension (i.e. to work in the same job with the 
same sponsor) do not have to satisfy the Resident Market Labour Test as 
long as the application is made within 28 days of the expiry date of their 
visa. Careful monitoring and diarising expiry dates will be crucial to ensure 
non EEA workers do not work beyond their lawful permission.

If you are looking to expand your workforce by employing migrant workers 
who are not EEA nationals, please contact a member of the Employment & 
HR team.

Employers will need to be aware of the immigration changes which came into 
force in November 2014. Immigration law is frequently changing and due to the 
politicisation of the topic, employers must keep up to date in order to attract and 
retain the best global talent in the UK.  
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Restrictive covenants are void for being a restraint of trade unless they 
protect a legitimate business interest and they are reasonable in scope, i.e. 
the protection sought is no more than is reasonably necessary. 

Employers must provide consideration for restrictive covenants to be 
enforceable and bind an employee. That is, something in return for the 
additional obligations the employee is accepting.  Where restrictive 
covenants are contained in a contract of employment from the outset 
of the relationship, this is not an issue, as the employee will receive the 
benefit of different types of consideration (i.e. salary and benefits). However, 
problems arise where existing employees as a result of promotion or 
business takeovers either have no restrictive covenants or have out of 
date inappropriate covenants which are far too wide in scope, therefore 
unenforceable. 

The case of Re-Use Collections Limited v Keith Sendall, provides an 
illustration of how not to proceed when faced with an existing employee 
who has an inappropriate contact of employment in comparison to his 
seniority. 

No consideration! No enforceable restrictive covenants! 

In order to bind an employee, additional restrictive covenants introduced 
after the commencement of the employment relationship need to be 
attached to “some real monetary or other benefit (i.e. a promotion)”. 
Continued employment on its own may not count as a consideration. 

Even a mere pay rise does not constitute good consideration without 
express conditions that it is conditional upon agreeing to the restrictive 
covenants. Any pay rise would have to be expressly linked to and tied to 
the imposition of additional covenants. 

Continued employment may only be a benefit if it is communicated to an 
employee that failure to enter into the additional restrictions will put their 
future employment in jeopardy. Employers of course need to be wary of 
constructive dismissal and in the event they choose to dismiss an employee 
for failing to enter into additional restrictions the normal rules for conducting 
a fair dismissal will apply.

Without enforceable restrictive covenants an employee could just leave with 
their accrued knowledge and expertise, deal with former clients, actively 
solicit/poach clients and staff following termination and establish themselves 
in direct competition with the former employer. Business and HR 
departments need to act cohesively. An employee who receives a pay rise, 
which is supposed to attach to additional restrictive covenants, but does 
not receive the new contract until after his pay rise has been implemented 
may subsequently refuse to sign the new contract of employment. As 
a result the employee would not be bound by the additional restrictive 
covenants. 

If you have any concerns relating to the above, or would like further 
information relating to drafting restrictive covenants in employment 
contracts or an employee acting in breach of the covenants, please contact 
a member of the Employment & HR team.

Signing a new contract does not in itself bind existing employees to 
additional restrictive covenants
Through the ordinary course of employment, employees have access to and gain 
confidential information as well as a knowledge of important business information 
(client lists, suppliers, staff members, salary and business plans). It is right for 
employers to want to protect such information after the employment relationship 
has ended through the use of restrictive covenants.
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