
The Advocate General has given an opinion that 
where a worker has no fixed or habitual place of 
work, then time spent travelling from home to the 
first customer and from the last customer back to 
their home should be classed as ‘working time’.

The Opinion was given in the case of Federaciòn 
de Servicios Privados del Sindicato Comisiones 
Obreras. In this case, the workers installed and 
maintained security equipment in homes and at 
business premises.  Although the workers were 
assigned to the head office, each had their own 
geographical area.  They were each provided 
with a work van that they used to travel to and 
from customer premises.  They were sometimes 
required to travel over a 100 kilometres to reach 
a site.  The employer did not count the time 
travelling to the first customer’s premises and 
from the last customer’s premises as working 
time and so the workers challenge this.

The reasoning behind the Advocate General’s 
decision is that for those workers who travel 
around the customer sites, and who do not have 
any fixed place of work, travelling is an integral 
part of their role and is necessary for providing 
the customers with the relevant service they 
provide.

The Advocate General saw no distinction 
between travel between jobs, (which the parties 
in the case already agreed was working time), 
and travel to and from the first and last jobs.  

In addition, in line with European Court law, rest 
time must not involve obligations in relation to 
the employer, then travel time has to be working 
time.

What does this mean for UK employers?

This is only the Advocate General’s Opinion and 
therefore is not a binding decision on the UK. 
However, the case is due to be heard in the 
European Court shortly and the Court usually 
follows the Advocate General’s opinion.  If it 
does, the decision will become law in all EU 
countries, including the UK. 

The decision could have a significant impact on 
employers whose staff travel as part of their role 
as it may affect their pay and holiday entitlement. 
It could also lead to claims for breach of the 
Working Time Regulations, for example if workers 
are subsequently found to be taking insufficient 
rest breaks, or working over the average 48 hour 
week.  

If you employ individuals that spend time 
travelling between customers and do not have 
a fixed place of work and would like more 
information on this issue, please contact a 
member of the team. 

When does travel time count as ‘working 
time’?
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Never before in the UK has the time that workers 
spend travelling from home to the first customer 
counted as ‘working time’ for which the worker should 
be paid – but that could all be about to change. 
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Employee holiday entitlement whilst off sick

Gender pay gap – where are we?

The equal pay test case which is due to be heard this year, Brierley v 
Asda Stores Limited, in which 400 female shop workers have claimed that 
they do work of an equal value to male staff working in the company’s 
distribution centre, is a reminder of the gender pay issues which still appear 
to be prevalent in the workplace. However, the government has confirmed 
that it will introduce regulations under section 78 of the Equality Act 2010 in 
the next twelve months which shall require companies with 250 employees 
to publish information on gender pay gaps in their organisations. This 
will be a significant sea change for employers that have previously been 
encouraged to take a voluntary approach to gender pay reporting.

In preparation for the regulations, the government has launched a 
consultation which seeks views on the level of detail of gender pay gap 
information that should be required.  It asks whether the overall difference 
between the average earnings of men and women as a percentage of 
men’s earnings or whether it should be broken down by full-time and part-
time employees or by grade or job type.  

As part of the consultation, the government will also consider whether 
employers should be required to provide a narrative report to explain the 
context of any pay gaps and set out what remedial action they intend 
to take and how often employers should be required to publish such 
information. The consultation closes on 6 September 2015.

Employers that fail to comply with the regulations are likely to face a fine 
of up to £5,000, but the key concern will be the associated reputational 
damage and negative publicity.     

Comment

Employers will need to start thinking now about whether to start monitoring 
gender pay differences on a regular basis and, as a starting point, conduct 
an equal audit to identify where pay gaps might exist.  This will enable 
employers to reduce the risk of any potential reputational damage in the 
future and address any issues at an early stage.   

In the recent case of Plumb v Duncan Print Group Limited, the Employment 
Appeal Tribunal (EAT) has ruled that Regulation 13(9) of the Working Time 
Regulations 1998 (WTR) must be interpreted to allow a worker to take 
annual leave within 18 months of the end of the leave year in which the 
annual leave was accrued if the employee was unable or unwilling to take 
the leave due to sickness. There is no requirement for the employee to 
demonstrate that they were physically unable to take annual leave due to 
sickness to benefit from this. 

In this particular case the Claimant had been on sick leave from April 2010 
until he left the company in February 2014.  In July 2013 he requested to 
take the leave that he had not taken throughout 2010, 2011, 2012 and 
2013.  His employer stated that he was allowed to take the annual leave 
from the year 2013-2014, but none of the leave for previous years. 

After his employment was terminated, he brought a claim for payment in 
lieu of annual leave for these years.  At first instance the Tribunal relied on 
the case of Larner and decided that his claim should fail as it did not have 
enough evidence to suggest that the Claimant was unable to take the 
leave. The Tribunal felt that the key question from Larner was whether the 
Claimant had been able to take the leave. 

The Claimant appealed this decision stating that it was not necessary for 
him to show that he was unable to take the leave by reason of his medical 
condition. 

He argued that it was sufficient that he was absent on sick leave and chose 
not to take annual leave during that time. 

The EAT agreed with the Claimant. Having regard to both the European 
and domestic law, the EAT ruled that, where an employee is not entitled by 
contract or legislation to take holiday during a period of sick leave which 
coincides with a leave year, he can take it at another time. Where he is 
permitted to take annual leave while on sick leave, he can, or he can chose 
to take it at another time. The EAT decided that the Tribunal at first instance 
was wrong to state that the decision in Larner means that the employee 
must demonstrate that he cannot take the leave due to a medical condition. 

Points to note

The Claimant in Plumb tried to argue that European case law does allow for 
limits to be applied to the length of time that leave can be carried forward, 
however no such limits exist in legislation. This was rejected by the EAT 
which stated that reg 13(9) WTR provides that annual leave must be taken 
in the year in which it is accrued, except where an employee is unable or 
unwilling to take it due to sickness. Because the European directive requires 
the leave to be taken within 18 months, this limit should also apply to the 
WTR.

Employers should beware of this decision when managing staff on long 
term sickness. If you have an employee who is off sick long term and need 
advice on how this decision may affect you please contact one of the team.

It is now 40 years since equal pay laws came into effect in the UK, but there 
continues to be a gap between what men and women are paid.  



Are you missing something?

1. Is your staff handbook contractual? 

Whether it is contractual or not, ensure this is made clear from the start. If 
it is contractual, remember that if you want to make any changes then you 
should consult with your staff before doing so and seek their agreement.  
Contractual disciplinary and grievance procedures are usually best avoided, 
i.e. make them non-contractual. 

2. Right to Work checks

This is still catching out a lot of employers and we have seen several 
clients affected by Home Office spot checks recently. Be clear in all your 
documentation which documents are acceptable in line with the UK Visa 
and Immigration requirements and make sure you keep a central record 
with valid copies on file.  Non-compliance fines and criminal/civil sanctions 
could otherwise be imposed.

3. Workplace pensions

Again, this is still catching out some employers where they have auto-
enrolled and not updated their contracts or staff handbook with the new 
scheme information.

4. Equal Opportunities policy

We have seen some interesting protected characteristics listed in staff 
handbooks recently which are not actually covered under the Equalities Act! 
Make sure that if you are listing protected characteristics that this list is up 
to date and accurate.

5. Holiday and sickness

Again this catches out a lot of employers.  Be clear on the procedure that 
needs to be followed by employees to report and certify sickness absence 
that happens whilst they are on annual leave. Otherwise the system can be 
open to abuse.

6. Maternity policy

Ensure that this includes information on the new shared parental leave 
entitlement.

7. Paternity policy

Include the right to take time off for antenatal appointments and update with 
the entitlement to shared parental leave, which replaces additional paternity 
leave for babies born after 5 April 2015.

8. Adoption

Adopting parents are now entitled to time off for placement appointments.  
Some of these are paid so check that your policy now includes this.

9. Shared parental leave

Having a clear policy on this will help your employees and managers keep 
up to speed with these new developments.

10. Parental leave

The entitlement to this has changed so 
now parents can request this leave up 
until their child is 18. This is something 
that has been frequently missed by many 
employers.

11. Flexible working

All employees with 26 weeks’ service can 
now request flexible working.  Make sure 
your policy reflects this and the amended 
procedure.

12. E-cigarettes

Be clear on your policy in relation to the 
use of e-cigarettes in the workplace. In our 
experience, most employers are treating 
them in exactly the same way as normal 
cigarettes but, if this is the case, it needs 
to be stated in your policy. We have seen 
clients caught out by this recently.

There have been a lot of changes to Employment Law and HR best practice over 
the last 12 months. Do make sure that you check that your staff handbook has 
caught up! To help you, Bex Sinclair, our Head of HR Consultancy has put together 
this list of the top 12 most common handbook updates that are missed and things 
you need to check:
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 Your People
We now have a very cost effective Cloud based HR database and 
information system called *Your People available to our clients which 
supports our Employment and HR support service. This manages all HR 
information in one place, rather than on a series of spreadsheets as is 
often the case! This system covers employee self-service management 
of holiday and sickness as well as training records, on-line recruitment, 
performance management, HR reporting, HR documents and much 
more.

The system also allows you to conduct your entire appraisal system on-
line and flag alerts when they are due, ensuring that your HR function is 
proactive.  Costs start from as little as £76+VAT for the entire year!

More information can be found on this link.

https://response.clarkewillmott.com/rs/emsdocuments/your-people.pdf
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Come and join our newly created “HR Bristol” Networking Group on LinkedIn. This dedicated LinkedIn group will provide 
you with news, updates and information on HR issues and employment law. We have already established a great 
networking group, so why not join us?

Click here to find out more >>

HR Guardian: Employment Law insurance that protects your business  
- click to find out more >>

Your HR: Your business, your people, your choice of HR support  
- click to find out more >>

Your People: The complete HR solution  
- click to find out more >> 

We are constantly working with businesses to ensure that 
their staff handbook reflects the ethos and culture of the 
organisation and that the practices and policies that are in 
it reflect what happens in practice.  Many employers are 
now expanding on their current handbook to demonstrate 
a clearer approach to certain HR issues to reduce risk; 
particularly what role each group of employees have in 
enforcing the policies, i.e. managers, staff and HR. In this 
regard these are some of the additional policies we have 
assisted clients in drafting recently:

•  Stress and wellbeing policy – how to recognise 
stress and what support is available to 
employees to assist.

•  Anti-bulling and harassment policy – 
showing a zero tolerance approach with 
clear examples of unacceptable behaviour.

•  Short term absence management 
– detailing clear trigger points and action 
plans to ensure a fair and consistent approach to 
tackling short term absence issues.

•  IT policies - given the rapid progression of technology, this 
policy should be expanded to include social media, remote working, 
use of employees’ own devices such as USB sticks and Company 
mobile phones.

•  Home working policy – with more and 
more staff working from home it is really important to 
have a clear policy on this.

Many clients have asked recently what the trend is in 
offering enhanced shared parental leave pay; what are 

other companies doing?  In our experience, most 
clients are still adopting a “let’s wait and see 
what everyone else does” approach, although 

those who have enhanced maternity, paternity and 
adoption pay schemes are looking to mirror these 

in their SPL payments.  If this is something you are 
offering, again it is important to check that your staff 

handbook reflects this and any conditions attached to 
the payments.

Edge of your desk project?

If reviewing and updating your staff handbook is that 
project that is still sitting on the edge of your desk and 
you are just not getting round to it – please do email it to 
us (bex.sinclair@clarkewillmott.com) and we can review it 

for you.  If any amendments are needed, we will give you a fixed fee 
quote for doing this for you. One less hassle for you!

Current staff handbook trends – what are other businesses doing?

*Calls cost 2p per minute plus your phone company’s access charge.

We receive no monies from your call and an alternative geographic number is provided.
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