
Welcome
to the January edition 
of our Employment 
Law Briefing

Hello again and happy new 
year from Clarke Willmott 
LLP’s Employment & HR 
team. Welcome to another 
edition of Employment 
Matters. 

For further information on any of the topics 
in this month’s Employment Matters, please 
contact a member of the Employment & HR 
team. 

As ever, we welcome your feedback and 
if you would like to see a particular area or 
topic featured in future issues, please let us 
know by emailing  
bex.sinclair@clarkewillmott.com. 

Kevin Jones 
Head of Employment & HR
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Sponsoring a migrant carries heavy 
responsibilities, that if are not complied with 
can have serious consequences. The type of 
sanctions can be having your sponsor licence 
removed, civil penalties or a fine of up to £20,000 
per illegal worker. To ensure that you comply with 
your sponsor licence obligations, please read the 
below. If you would like any further information on 
sponsoring a worker, please contact us.

For each sponsored migrant make sure that 
you keep a record of the following key (non-
exhaustive) list of documents:

•  a copy of the migrant’s current passport 
pages, showing all details including 
biometric, stamps and immigration status 
including their period of leave to remain in 
the UK;

•  copy of the migrant’s Biometric Residence 
Permit;

•  a copy of the migrant’s National Insurance  
Number;

•  contact details of the migrant, and it is 
important to keep this up-to-date;

•  a copy of the migrant’s DBS check (if it was 
necessary for the role);

•  record of the migrant’s absence(s);

•  copy of the employment contract;

•  copies of the migrant’s payslips;

•  evidence of the amount of the amount and 
frequency of all salary payments made to 
each migrant; and

•  evidence of any additional allowances the 
migrant receives as part of their salary.

A full prescribed list can be found on the Home 
Office website at Appendix D. There are also 
other documents that you must keep if the 
individual is a Croatian national, or under the age 
of 18. You must also remember to keep various 
documents that are you are required to keep 
whilst conducting Resident Labour Market Test.

As well as keeping all the relevant documentation, 
you must ensure that you keep monitoring your 
employees’ immigration status, and report to the 
UKVI if there is a problem. You must report the 
following within 10 days (this is a non-exhaustive 
list):

•  if a sponsored migrant does not turn up on 
their first day of work;

•  if the contract of employment is terminated 
earlier than shown on the CoS;

•  if you stop sponsoring a migrant;

•  any significant changes to the sponsored 
migrant’s circumstances (promotion, change 
of salary, maternity, sick leave etc); 

•  if a migrant is affected by TUPE; or

•  if a migrant is absent for more than 
10 consecutive working days without 
permission, this must be reported within 10 
working days of the 10th day of absence.

Further to this you must notify the Home 
Office of any significant changes in your own 
circumstances, if there is any information that 
suggests a migrant may be engaged in terrorism 
or criminal activities and any details of any third 
party that assisted you in the recruitment of 
migrant employees.

Are you complying with your sponsor licence 
obligations?
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2016…

1. Commission to be included in holiday pay? Lock v British Gas

A tribunal held that commission should be included in an employees’ 
holiday pay. Otherwise employees are enticed to stay at work rather than 
take holiday which is in contravention to the Working Time Regulations. 
The Court of Appeal recently heard submissions from British Gas that it 
was wrong for the tribunal to compare overtime payments with commission 
as they have no comparison with each other. The Appeal Court heard this 
on 8 and 9 December and we are currently waiting a decision. Watch this 
space…

2. Gender pay gap

The Government has proposed that every company in the public sector, 
private sector and within voluntary organisations, with more than 250 
employees, will need to publish the difference between the average pay of 
their male/female employees. Larger employers will also have to include 
bonus pay differences. This is in a bid to try and close the gap between the 
male and female wage gaps.

3. National Living Wage

The Government has declared that it intends to introduce a new National 
Living Wage (NLW) which will, subject to parliamentary approval, be coming 
into force from 1 April 2016. The change will raise the minimum hourly 
rate to £7.20 for employees aged 25 and over, and secondly increase the 
financial penalty for non-compliant employers from 100% to 200% of the 
underpayment. 

The draft legislation, if effected, mean that the remaining provisions of the 
National Minimum Wage Regulations will apply to the NLW in the same 
way that they apply to the national minimum wage, so, for example, shift 
premiums do not count towards the national minimum wage (and would 
therefore be ignored when calculating total remuneration for the purposes of 
the NLW). 

Arguably the increase in the minimum wage is insufficient to sustain true 
living costs, and employers will need to manage the additional cost. Age 
discrimination legislation will mean that employers should be careful not to 
discriminate against a prospective employee who attracts the increased 
wage by refusing to employ them because of the additional cost or likewise 
subjecting existing eligible employees to any detriment – the attraction of 
any immediate cost saving could be far outweighed by the cost of defending 
a consequential claim. 

4. Tribunal fees

An appeal to the Supreme Court is to be lodged against the decision of 
the introduction of fees in the Employment Tribunal. If Unison decide to go 
ahead, the decision whether an appeal will be granted is likely to be given in 
2016.

5. Tier 2 (skilled workers)

Skilled migrant workers who wish to settle in the UK must earn at least 
£35,000 from 6 April 2016.

There are going to be a significant amount of changes to employment law in 2016, 
and we have highlighted some hot topics from the coming year:

Disclosing confidential information: Can summary dismissal be fair?

The employee was employed as the Club’s International 
and National Marketing Director. After suspending the 
employee and sifting through his work emails, the Club 
dismissed him without notice. The reason given for 
dismissal was alleged breach of confidence, and 
other matters including sending a lewd email 
and making derogatory comments. 

The employee brought claims for unfair 
dismissal, wrongful dismissal and breach of 
contract. 

The High Court (“Court”) accepted that 
the employee had committed serious and 
repeated breaches of contract by “banking” 
confidential information about sponsorship 
bids, which he sent to his wife’s private email, 
supposedly for administrative support but in fact 
to keep evidence if he ever ended up in litigation 
with the Club. 

The Employee also used confidential bid documents for 
his own purposes in seeking employment, briefed a journalist 
against clear Club policy, and wrongly disclosed a sponsorship 
agreement to a third party. The Court found that these actions were 
sufficient justification for dismissal without notice. 

However the Court criticised the Club for exaggerating part of 
its case against the Claimant, including alleging that his 

email had derogatory comments about the CEO and 
noting that the Employee sending a lewd Christmas 

card email was not gross misconduct in the 
context of other incidents tolerated by the Club. 

Comment:

This case highlights how important it is for 
employers to have a clear policy on what 
confidential information is and how it can be 
used during and after employment. 

If coupled with a fair investigation, a clear 
policy can provide a solid foundation for an 

employer to take action against employees 
who act in breach of their obligations, including 

action up to and, as this case shows, including 
dismissal without notice. 

Can an employee be dismissed without notice for disclosing its employer’s 
confidential information?

Yes, said the High Court in Farnan v Sunderland Association Football Club.



New Year’s Resolutions for your business – Protect your trade secrets 
and confidential information

1.  Restrict access to confidential information. Make sure that information 
is disseminated on a need-to-know basis and that documents are 
marked confidential.

2.  Review IT restrictions. Restrict access to areas where confidential 
processes are conducted, or developments are being made.

3.  Consider disclosing hard copies (rather than electronic copies) of 
confidential information. Those can be numbered and collected when 
no longer required for the particular project or transaction concerned.

4.  Ensure that employee contracts, whether junior or senior, contain clear 
and appropriate confidentiality provisions. The confidentially clause 
should define the information the business is seeking to protect. 

5.  Implement company policies for know-how (and personal data) 
protection.

6.  Give employees practical guidance about keeping information 
confidential. Examples might include advising employees not to 
discuss company business on public transport, in lifts, or at trade 
shows or conferences, and to take care when using laptops on trains 
or in cafes.

7.  Provide training to employees about IT issues.  Many revision mode 
programs will reveal the name of a person making any revisions, and 
the date and time the revision was made. A way of avoiding this is 
to save the changes in a new document or to use a pdf document 
instead.

8.  Ensure that security is appropriate both physical security and electronic 
security such as firewalls, secure e-mails or encryption. Consider using 
techniques to prevent USB keys being used with company computers.

9.  Keep records to show which projects each employee or consultant has 
worked on.

10. Remind departing employees and consultants of their obligations 
of confidentiality and ask them to confirm in writing that they have 
returned all company property.

Comment

The biggest threat to trade secrets and confidential information often comes 
from inside your business. Many employees have access to client lists, 
supplier relationships as well as marketing plans and financial information. 
Remember that January is the busiest time of the year for individuals 
looking to kick start new career plans. This could include one of your 
employees starting their own business or equally accepting a new role with 
a competitor and trying to take your business’ confidential information with 
them. 
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As well as ensuring recipients sign a confidentiality agreement before releasing 
confidential information, there are a number of practical steps that your business 
can take to establish and maintain confidentiality:
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clarkewillmott.com

Clarke Willmott LLP is a limited liability partnership registered in England and Wales with registration number OC344818. Authorised and regulated by the Solicitors Regulation Authority (SRA number: 
510689), whose rules can be found at www.sra.org.uk/handbook. Its registered office is 138 Edmund Street, Birmingham, West Midlands, B3 2ES. Any reference to a ‘partner’ is to a member of Clarke 
Willmott LLP or an employee who is a lawyer with equivalent standing and qualifications and is not a reference to a partner in a partnership. 
 
The articles in this briefing are not intended to be definitive statements of the law but instead provide general guidance.
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Come and join our newly created “HR Bristol” Networking Group on LinkedIn. This dedicated LinkedIn group will provide 
you with news, updates and information on HR issues and employment law. We have already established a great 
networking group, so why not join us?

Click here to find out more >>

HR Guardian: Employment Law insurance that protects your business  
- click to find out more >>

Your HR: Your business, your people, your choice of HR support  
- click to find out more >>

Your People: The complete HR solution  
- click to find out more >> 

*Calls cost 2p per minute plus your phone company’s access charge.

We receive no monies from your call and an alternative geographic number is provided.

Bite-sized briefings:

In a recent case of Pnaiser v NHS England and Coventry Council, the 
Employment Appeal Tribunal held that when giving a reference, if any 
disability related illnesses are spoken of negatively as part of the reference 
it can be considered unlawful discrimination. Please remember that you 
have a duty of care on a new employer, as well as a duty of care on an 
employee, which prevents you providing a negative reference about an 
ex-employee. If you would like more information about what should and 
shouldn’t be included in a reference, please contact us.

A recent case in the Court of Appeal clarified that the decision not to 
discontinue a tribunal when they were unable to locate an interpreter 
was fair. It held that where a litigant is unable to speak or communicate 
English, there would be a powerful argument that a tribunal would have to 
take all reasonable steps to ensure an interpreter was present. The litigant 
in this case was offered a choice of whether to continue with the case, or 
postpone until an interpreter could be located.

Be careful when you give references

 Your People
We now have a very cost effective Cloud based HR database and information system called *Your People available to our clients which supports our 
Employment and HR support service. This manages all HR information in one place, rather than on a series of spreadsheets as is often the case! This 
system covers employee self-service management of holiday and sickness as well as training records, on-line recruitment, performance management, 
HR reporting, HR documents and much more.

The system also allows you to conduct your entire appraisal system on-line and flag alerts when they are due, ensuring that your HR function is 
proactive.  Costs start from as little as £76+VAT for the entire year! More information can be found on this link.

Tribunal cases where English is not a 
litigant’s first language
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