
Welcome
to the February edition 
of our Employment 
Law Briefing

Hello again from Clarke 
Willmott LLP’s Employment 
& HR team. Welcome 
to another edition of 
Employment Matters. 

For further information on any of the topics 
in this month’s Employment Matters, please 
contact a member of the Employment & HR 
team. 

As ever, we welcome your feedback and 
if you would like to see a particular area or 
topic featured in future issues, please let us 
know by emailing  
bex.sinclair@clarkewillmott.com. 

Kevin Jones 
Head of Employment & HR
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No, said the Employment Appeal Tribunal (EAT) in 
the case of Kelly v Covance Laboratories Limited.

The EAT confirmed that an employer’s instruction 
to a Russian employee not to speak Russian 
at work was not race discrimination, nor racial 
harassment.

In this case, the employer conducted animal 
testing.  Security was a key issue for the business 
as it needed to protect against, for example, 
animal rights activists infiltration. As a result 
of this the employer required all of its English 
speaking managers to understand all employee 
conversations specifically for security reasons.  
The employer’s position was that management 
also needed to know what employees were 
talking about when at work to allow the 
employees to be effectively managed. 

The employer therefore became concerned 
when the employee in question would leave 
her workstation and talk on her phone in her 
native Russian. The employer found her behavior 
suspicious and was concerned that she might be 
an animal rights infiltrator.

On the facts, the Employment Tribunal decided 
that the employer’s policy of requiring only English 
to be spoken at work was not applied because of 
the claimant’s race or national origin, but because 
of her behavior at work in the context of that 
particular working environment.  It was neither 
direct discrimination nor harassment and there 
was no evidence that the instruction had caused 
any harassment.

On appeal, the EAT accepted that the 
Employment Tribunal had reached the correct 
decision.

Comment

The instruction to speak English only at work may 
be lawful, but must be justified.  However, the 
employer’s circumstances were key to the policy 
being lawful in this case. Before implementing 
a blanket policy to this effect, an employer 
should be careful to consider and document 
its reasons for that policy and whether or not 
in their particular working environment and 
circumstances it would also be considered by the 
Tribunal to be lawful.

“Non-native English speakers must speak 
English at work”: does this amount to race 
discrimination?

 Your People
We now have a very cost effective Cloud based HR database and information system called *Your 
People available to our clients which supports our Employment and HR support service. This 
manages all HR information in one place, rather than on a series of spreadsheets as is often the 
case! This system covers employee self-service management of holiday and sickness as well as 
training records, on-line recruitment, performance management, HR reporting, HR documents and 
much more.

The system also allows you to conduct your entire appraisal system on-line and flag alerts when 
they are due, ensuring that your HR function is proactive.  Costs start from as little as £76+VAT for 
the entire year! More information can be found on this link.

mailto:bex.sinclair%40clarkewillmott.com?subject=
https://www.clarkewillmott.com/wp-content/uploads/2016/01/hr-your-people-brochure.pdf
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What are these new gender pay gap reporting rules and who will 
they apply to?

Employers must report specific information about the difference between 
what they pay the male and female employees in their organisation. 

The rules apply to any “employer” who has 250 or more “relevant 
employees”.   A “relevant employee” is an employee who works in the UK 
and has a contract governed by UK law.  Workers, LLP members and the 
self-employed do not count.  

An “employer” is a limited company or equivalent, such as a partnership or 
sole trader. The 250 limit or more applies to each individual limited company 
- employees of associated, sister or parent companies do not count. 

When does the information need to be reported?

The trigger date is 30 April each year.  Employers will first be required to 
report their figures for April 2017, by 30 April 2018. (Please see the next 
question for more detail).   

What does an employer need to report?

Employers must report 5 statistics each year:

1.  The difference in mean (average) pay:  The difference between 
men’s and women’s hourly rate of pay for the period of April each year.  
This needs to be reported as a percentage.  

For example, if the average hourly rate for women in the month of April 
2017 is £8 per hour and the average hourly rate for men in April 2017 
is £10 per hour, the gender pay gap in terms of mean pay is 20%.  

2.  The difference in median pay:  Median (i.e. the middle position).  If 
an employer has 100 female employee and 100 male employees and 
placed them in order, from lowest paid to highest paid, the median pay 
would be the male and female employees ranked at number 50.  Again 
this is based on the hourly rate of the employee for the period of April 
each year, and must be published as a percentage. 

For example, if the median pay for a woman was £15 per hour and the 
median pay for a man was £20 per hour, the median gender pay gap 
would be 25%.

3.  The difference in bonuses:  Employers must publish the difference 
in average bonus between men and women during a period of 12 
months up to 30 April each year.  Again this must be published as a 
percentage. 

Bonus includes received and earned bonus in relation to profit sharing, 
commission, productivity, LTI schemes, share cash equivalent schemes 
and piece work.  

4.  The proportion of men and women who receive bonuses.

5.  Gender pay split breakdown between quartile pay bands:  
Employers need to order their employees from lowest to highest paid 
and then divide that into four bands (quartiles), with each quartile 
having the same number of employees in it.  

By way of example, results could look like this:

First quartile (lowest paid): total employees 85, 61 women and 24 men

Second quartile: total employees 85, 54 women and 31 men

Third quartile: total employees 85, 32 women and 53 men

Fourth quartile (highest paid): total employees 85, 18 women and 67 
men. 

What does “pay” include?

Basic salary, holiday allowance, maternity, sick pay, shift premiums and 
allowances and some bonuses.  

“Pay” does not include expenses, benefits in kind, the value of salary 
sacrifice schemes or overtime.

When, where and how should employers publish the information?

Where – On the employer’s own website and kept there for three years.  
The website must be accessible to employees and the public, therefore 
intranet will not suffice.

When – Annually.  An employer has one year after the data is collated to 
publish it.  For example, the gender pay data for 30 April 2017 must be 
published on or before 30 April 2018.

How – The information set out at 1 to 5 above needs to be presented.  

However, if the data shows that an employer has a significant gender pay 
gap, they may wish to add further information to explain any differentials in 
pay. 

What is the penalty for non-compliance?

Crucially, none at this stage.

In addition, there is no mechanism for checking the accuracy of information 
that the employer publishes.  

However, if employers do not publish figures when they should, they are 
likely to come under scrutiny from trade unions, campaigning organisations 
and potentially individual employees as well.  The government has stated 
that it will “consider” shaming employers who do not comply.

How can we help?

We can organise your data for you and prepare the report on your behalf, 
ensuring you are compliant with the Regulations. We can also assist you 
to prepare explanations for any differentials in pay that your organisation 
may have, to deal with any potential concerns raised by trade unions, 
campaigning groups or individual employees.

Gender Pay Gap Reporting – FAQs



Lock v British Gas – is your holiday pay affected?

You may recall that Mr Lock was successful in persuading an Employment 
Tribunal that his pay for annual leave should allow for the commission he 
loses while taking time off.

The appeal to the EAT was brought by British Gas, who maintained that an 
employee taking annual leave should not be paid for lost commission that 
would have been earned while working. A sharp decrease in pay (through 
lost commission) is a disincentive to take annual leave and this presents a 
potential risk to health.

Mr Lock has successfully defended the appeal at the Employment 
Appeal Tribunal, the Tribunal confirming that employees whose pay is part 
commission based should no longer be paid less for periods of annual 
leave.  

The full judgment can be accessed at:  
http://www.bailii.org/uk/cases/UKEAT/2015/0189_15_2202.html

clarkewillmott.com Great service... Great people...
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UNISON has reported that it has been successful at the Employment Appeal 
Tribunal in the case of Lock v British Gas. Mr Lock’s case has been funded by his 
Trade Union.

 Sickness and office shutdown
Sometimes there are situations that arise where the office or factory needs to shut down, for example at Christmas, or for schools sometimes over 
the school holiday period. What happens when an employee is sick over this ‘compulsory shutdown’ period? The answer is relatively simple. If the 
compulsory shutdown falls within the statutory four week (20 days) minimum holiday period then you will have to offer them holiday at another time. If 
this falls within the additional 1.6 weeks (8 days) holiday period (that usually covers bank holidays), then you do not have to offer them the holiday at 
another time. If you have holiday over and above the 28 days UK statutory minimum requirement, and this compulsory shut down is within that time, 
you will also not have to offer the employee additional holiday.

Zero hour contracts

The legislation states that if an employer dismisses an employee because they have breached a contractual clause that prohibits them from working 
elsewhere, then they will be automatically unfairly dismissed. There is no need for the employee to complete two years of employment in order to bring a 
claim. 

Under these regulations, it will also be unlawful for a worker to suffer a detriment if they work for another employer. The wider category of workforce is 
important to note. By way of a reminder an employee is “an individual who has entered into works under a contract of employment” and a worker is defined 
as an individual who has entered into and works under a contract of employment, or any other contract.” If you need any assistance determining a person’s 
employment status, please contact us.

The regulations have provided that if a claim is brought successfully in the employment tribunal, then the compensation will be such amount as the tribunal 
consider is “just and equitable”. Therefore, it would be advisable to remove all exclusivity references out of any zero-hour contracts going forward.

The Exclusivity Terms in Zero Hour Contracts (Redress) Regulations 2015 came 
into force on the 11 January 2016. This gives some protection to employees and 
workers on zero hour contracts. 

http://www.bailii.org/uk/cases/UKEAT/2015/0189_15_2202.html
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What are service occupancies?

A service occupancy arises when you require an employee to reside in your 
property for the better performance of the employee’s duties. A service 
occupancy gives the employee a ‘personal licence’ to occupy the property 
for so long as the employee is employed by you.

Will there be a service occupancy if the employment contract does 
not expressly require the employee to occupy the property?

Even if the employment contract does not require the employee to occupy 
the property, the courts may be willing to imply such a term into the 
contract.  If the nature of the employee’s duties cannot be carried out 
without the employee residing in the property then it is likely that the courts 
will imply that a term of the employment is that the employee must reside in 
your property.   

If the employment contract provides that the employee will have the 
benefit of a service occupancy via a service occupancy agreement, 
can it state that this benefit is discretionary?

The purpose of a service occupancy is that the occupation is fundamental 
to the employee being able to perform their duties. If you have the discretion 
to remove the provision of accommodation, it would suggest that the 
occupation is neither essential nor contractually required for the better 
performance of the employee’s duties.

Can you require the employee to move to an alternative property?

We would recommend that you includes an express right to move the 
employee to alternative premises in the service occupancy agreement.  
However, in the absence of an express right, you may still be able to change 
the terms of the employment to include this right.    

How do you control who occupies your property with your 
employee? 

In the service occupancy agreement it is sensible to include a schedule 
listing the name of every occupier of the property and also, their immigration 
status.  The employee should also be under an obligation to inform you if 
the immigration status of any occupier changes. 

What happens if the employee stays in the property after their 
employment has ended?

If the employee does not leave the property when the service occupancy 
ends, but (if relevant) continues to make payments for the occupation, their 
status as licensee or tenant will depend on whether the parties intend to 
create fresh legal relations.  If an employee continued to pay weekly rent for 
a number of years after the service occupancy had ended, then it is likely a 
tenancy would arise.

Does a service occupancy end if you sell your business?

The service occupancy will continue after the transfer and the employee will 
continue to have a licence to occupy the premises. However, the licence 
between the old owner and employee will not automatically transfer to the 
buyer. The buyer should therefore enter into a new licence to occupy with 
the employee to ensure that the contractual terms governing the licence are 
clear.

Are you providing accommodation to your employees?
We tell you what you need to know about service occupancies.   



Workplace Pensions

Clarke Willmott’s specialist team of 
employment solicitors have been 
advising clients in many areas of the 
auto enrolment process since it was first 
introduced in 2012. Our legal experts can 
provide the answers you need to ensure 
you remain on the right side of the law.

Working in partnership with Jelf, we have 
developed a package which will fit flexibly 
around you or your business.

If you are unsure how the new pension 
reforms will affect you, please visit our 
website or contact Sharon Latham at 
sharon.latham@clarkewillmott.com

clarkewillmott.com Great service... Great people...
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A new, dedicated, service from the Clarke Willmott Employment and 
HR team. 

https://www.clarkewillmott.com/services-for-business/employment-hr/workplace-pensions/
mailto:sharon.latham%40clarkewillmott.com?subject=Workplace%20Pensions


Key contacts 
Kevin Jones 
Partner 
0845 209 1140* / 0117 305 6140 
kevin.jones@clarkewillmott.com

Sharon Latham 
Partner 
0845 209 1332* / 0117 305 6332 
sharon.latham@clarkewillmott.com

Emma Hamnett 
Partner 
0845 209 1878* / 0117 305 687 
emma.hamnett@clarkewillmott.com

  
Marc Long 
Partner  
0845 209 1581* / 0117 305 6581 
marc.long@clarkewillmott.com

Kate Gardner 
Partner 
0845 209 1420* / 0117 305 6420 
kate.gardner@clarkewillmott.com

Bex Sinclair 
Head of HR Consultancy Unit 
0845 209 1831* / 0117 305 6831 
bex.sinclair@clarkewillmott.com
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clarkewillmott.com

Clarke Willmott LLP is a limited liability partnership registered in England and Wales with registration number OC344818. Authorised and regulated by the Solicitors Regulation Authority (SRA number: 
510689), whose rules can be found at www.sra.org.uk/handbook. Its registered office is 138 Edmund Street, Birmingham, West Midlands, B3 2ES. Any reference to a ‘partner’ is to a member of Clarke 
Willmott LLP or an employee who is a lawyer with equivalent standing and qualifications and is not a reference to a partner in a partnership. 
 
The articles in this briefing are not intended to be definitive statements of the law but instead provide general guidance.

Great service... Great people...

Come and join our newly created “HR Bristol” Networking Group on LinkedIn. This dedicated LinkedIn group will provide 
you with news, updates and information on HR issues and employment law. We have already established a great 
networking group, so why not join us?

Click here to find out more >>

HR Guardian: Employment Law insurance that protects your business  
- click to find out more >>

Your HR: Your business, your people, your choice of HR support  
- click to find out more >>

Your People: The complete HR solution  
- click to find out more >> 

*Calls cost 2p per minute plus your phone company’s access charge.

We receive no monies from your call and an alternative geographic number is provided.

Private instant messaging… could mean instant dismissal
In the recent case of Barbulescu v Romania, the courts held that Article 8 
of the European Convention of Human Rights will not be breached when 
reading personal messages at work, provided that the employer does not 
go beyond what is reasonable or proportionate. 

In the above case it was held that the dismissal was fair. Mr Barbulsecu 
was employed by an engineering company who had requested that he 
create a “Yahoo Messenger” account. This was to enable him to respond 
to client enquiries promptly. His instant messenger had been monitored 
for the period of a week, and he was subsequently dismissed for improper 
use during work hours. He argued that the employer reading his personal 
messages contravened his human rights to privacy, whilst the employer 
complained that sending private messages, including messages to his 
fiancée and brother during work hours, was a breach of their policies.

In their findings the court held that the employer was proportionate in its 
means of investigation because it was only communications on his Yahoo 
Messenger account that was examined. They also found that the employer 
was reasonable because they acted within their disciplinary powers. 
Therefore the dismissal was held to be fair.

Comment

With regards to this case, it is important to ensure that an employer 
is proportionate and reasonable in its investigation concerning instant 
messaging monitoring. It is also important to make sure that you have email 
and internet use policies in place and that they are up-to-date as this would 
support any arguments that any dismissal on the back of monitoring emails/
messages at work would be fair.

Please remember that this is not unlimited permission to suddenly delve 
into your employee’s inbox/sent items to see if they have sent any personal 
items and read them. This could potentially breach Article 8 of the ECHR. 
Under the circumstances above, the employer went no further than was 
necessary during a limited period of monitoring which made it proportionate 
to achieve their aims. The employee was also unable to write “private” in the 
subject matter as it was sent via instant messaging.

mailto:kevin.jones%40clarkewillmott.com?subject=
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mailto:emma.hamnett%40clarkewillmott.com?subject=
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http://www.clarkewillmott.com/files/2014-01-01/HR-Guardian.pdf
http://www.clarkewillmott.com/files/2014-01-01/HR-Guardian.pdf
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