
Welcome
to the April edition of 
our Employment Law 
Briefing

Hello again from Clarke 
Willmott LLP’s Employment 
& HR team. Welcome 
to another edition of 
Employment Matters. 

For further information on any of the topics 
in this month’s Employment Matters, please 
contact a member of the Employment & HR 
team. 

As ever, we welcome your feedback and 
if you would like to see a particular area or 
topic featured in future issues, please let us 
know by emailing  
bex.sinclair@clarkewillmott.com. 

Kevin Jones 
Head of Employment & HR
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The Employment Appeal Tribunal (EAT) has 
recently confirmed that it was not discriminatory 
to discontinue childcare vouchers during 
maternity leave. 

The Maternity and Parental Leave Regulations 
1999 (the Regulations) state that women on 
maternity leave are entitled to non-pay benefits. 
HMRC guidance also states that contractual non-
cash benefits provided under a salary sacrifice 
scheme must continue to be provided during 
ordinary maternity leave. Taking this into account, 
the Employment Tribunal held in the Peninsula 
Business Services v Donaldson that it must be 
discriminatory for an employee to lose childcare 
vouchers during maternity leave. Peninsula 
Business Services appealed this decision. 

The EAT upheld the appeal and substituted the 
decision, determining that the woman’s claim 
should be dismissed. The EAT confirmed that 
no legal basis had been found to support the 
HMRC guidance. The key question was: did the 
vouchers constitute “remuneration”? If they did, 
the Regulations did not require this to continue 
during maternity leave. The EAT said that that the 
childcare vouchers did represent part of salary 
since pay had been substituted with vouchers 

under a salary sacrifice scheme. On this basis 
they were to be regarded as “remuneration” and 
could be discontinued during maternity leave.

Comment

This case related to a situation whereby the 
childcare vouchers were provided by way of 
salary sacrifice and therefore the true picture was 
that the vouchers represented part of salary that 
had been restructured within the employee’s pay 
packet. As such, these vouchers are properly 
regarded as part of ‘remuneration’, which may 
be discontinued during maternity leave under the 
Regulations. However many employers provide 
childcare vouchers as a benefit in addition to 
salary. In such cases, such a benefit should 
strictly continue during maternity leave. 

This case is also a stark reminder that HMRC 
guidance is no substitute for seeking legal 
employment advice, as it is not for HMRC 
to determine the scope of employment law 
legislation.

If you have any queries about the right of 
employees who are pregnant or on maternity 
leave please do not hesitate to contact a member 
of the team. 

Salary sacrifice schemes can be discontinued 
during maternity leave

 Your People
We now have a very cost effective Cloud based HR database and information system called 
*Your People available to our clients which supports our Employment and HR support service. 
This manages all HR information in one place, rather than on a series of spreadsheets as is 
often the case! This system covers employee self-service management of holiday and sickness 
as well as training records, on-line recruitment, performance management, HR reporting, HR 
documents and much more.

The system also allows you to conduct your entire appraisal system on-line and flag alerts when 
they are due, ensuring that your HR function is proactive.  Costs start from as little as £76+VAT 
for the entire year! More information can be found on this link.

mailto:bex.sinclair%40clarkewillmott.com?subject=
https://www.clarkewillmott.com/wp-content/uploads/2016/01/hr-your-people-brochure.pdf
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Background

To recap, direct age discrimination occurs where, 
because of age, A treats B less favourably 
than A treats or would treat others. 
However, unlike all other protected 
characteristics, there will be no direct 
age discrimination where A can show 
that its treatment of B is a “proportionate 
means of achieving a legitimate aim”.

Facts

Ms Smith’s employment TUPE-transferred to 
Gartner UK Ltd (Gartner) in 1996. In a letter dated 
28 February 1996, Gartner set out the terms of her 
employment, which included a benefits package with 
a “disability plan”. The letter stated “all benefits offered 
are subject to the rules in force at that time” and that 
the company “reserved the right to terminate or offer 
alternative benefits wherever appropriate”. 

Ms Smith went off sick on 25 November 2002 and did not return 
to work. From 26 May 2003 she started to receive Permanent Health 
Insurance (“PHI”) payments. When the PHI payments started, Gartner 
had a compulsory retirement age of 60 which was not unlawful at that 
time. 

On 15 August 2007, an email was sent to all of Gartner’s employees 
advising them that the age limit for benefits would increase to meet changes 
in legislation and a new scheme was issued. 

However, on 4 March 2014, Ms Smith was advised by Gartner that her 
benefits would cease when she reached age 60, as she was only covered 
by the scheme provider to that age. When she turned 60 on 1 September 
2014 Ms Smith’s benefits under the scheme ceased, although she remained 
in Gartner’s employment. 

Ms Smith brought a claim for unlawful deduction from wages and direct 
age discrimination in the Employment Tribunal. Gartner applied to strike out 
the claim and was successful. The Employment Tribunal considered that 
there was no direct age discrimination because the reason Ms Smith was 
not covered by a PHI policy up to the age of 65 was unrelated to her age. 
Rather, it related to the fact that she did not meet the terms and conditions 
of the policy which required that she be working immediately prior to 
making a claim under it. If she had been an active employee during the 

qualifying period she would have been 
eligible, regardless of her age. 

Ms Smith appealed this decision.

EAT Decision

The EAT considered that Gartner’s decision 
to not extend the PHI policy introduced in 

2007, which provided cover to age 65, to Ms 
Smith was not direct age discrimination. She 

could not benefit from the new PHI policy because 
she was already claiming under the previous policy. 

This meant that she did not meet the conditions of 
the new scheme as she was not working in the period 

immediately before beginning to claim.

Comment

This EAT decision should be treated with caution. It should be borne in 
mind that the EAT has only upheld a decision to strike-out the claim at first 
instance, rather than decide the case after a full consideration of the legal 
issues. From an employer’s perspective, this case reiterates the importance 
of a carefully drafted PHI clause in an employment contract or staff 
handbook, which limits the employer’s potential liability in the event that the 
employee is no longer covered by the insurance scheme rules.

Was there age discrimination where the employer refused to extend 
permanent health insurance to an employee who had reached 60? 
EAT said no in Smith v Gartner UK Ltd UKEAT/0279/15 

As many of you will be aware, the National Living Wage came into force 
from 1 April 2016. This means that any worker/employee that is aged 25 or 
over, must be paid at least £7.20 an hour. This will run alongside the other 
national minimum wage provisions.

6 April 2016, the new tax year started and maternity/paternity/shared 
parental leave/adoption allowance has stayed at £139.58 a week, working 
tax credits and child credits are also frozen, and statutory sick pay is 
continuing to be payable at £88.45 a week. However, the personal tax 
allowance has increased from £10,600 to £11,000, and the basic tax 
threshold will increase to £32,000.

Unfair dismissal compensatory maximum awards have increased for any 
claims where the dismissal was on or after 6 April 2016, and the award has 
risen to a maximum of £78,962, and a week’s pay (used to calculate basic 
award and redundancy payments) has increased to £479 a week. This will 
make the maximum basic award entitlement £14,370.

Employers no longer have to pay a National Insurance Contributions for 
apprentices under 25 years old from 6 April 2016.

From April 2016, financial penalties are to be imposed on employers who fail 
to pay Employment Tribunal or settlement awards.

The salary requirement for skilled migrant workers that are under the Tier 
2 (General) or (Sportspersons) category has increased to £35,000 (or the 
appropriate amount for their job, if it is higher).

April 2016 – Keep up-to-date on 
the rates and limits

UNISON has reported that it has been successful at the Employment 
Appeal Tribunal in the case of Lock v British Gas. Mr Lock’s case has 
been funded by his Trade Union.

You may recall that Mr Lock was successful in persuading an Employment 
Tribunal that his pay for annual leave should allow for the commission he 
loses while taking time off.

The appeal to the EAT was brought by British Gas, who maintained that an 
employee taking annual leave should not be paid for lost commission that 
would have been earned while working. A sharp decrease in pay (through 
lost commission) is a disincentive to take annual leave and this presents a 
potential risk to health.

Mr Lock has successfully defended the appeal at the Employment Appeal 
Tribunal. The EAT confirmed that employees whose pay is part commission 
based should no longer be paid less for periods of annual leave.

Lock v British Gas – is your 
holiday pay affected?



Employee benefits: budget changes

Recent Budget announcements by the Chancellor of the Exchequer have 
done much to shape the world of employee benefits, and the March 2016 
statement proved no different. Below is a short summary of the key changes 
in this area:

Insurance Premium Tax (IPT)

In the Budget speech the Chancellor confirmed that there will be a further 
increase to IPT, lifting the rate to 10%.

This is the second such increase in recent years, and will increase costs on 
many personal and corporate insurances. Within employee benefit provision 
it is likely that healthcare insurances will be the most impacted, and 
employers are encouraged to seek advice with regard to controlling overall 
premium costs (and therefore IPT liability) for such cover.

Tax Free Childcare / Childcare Vouchers 

The supporting Budget document included an important note of 
confirmation on these issues. Tax Free Childcare remains on course to 
be introduced in “early” 2017, and we now know that Childcare Voucher 
schemes can continue to accept new entrants until April 2018. This 
suggests that there will be a period of dual-running between the two 
systems.

With the timeline now confirmed, employers should seek to educate their 
employees on these two offerings to ensure that each working parent 
maximises their state financial support for his/her family.

The Pensions Dashboard

Pensions Auto-Enrolment has been a major success so far, with many 
millions of savers enrolled in company supported pension offerings since the 
start of the initiative in 2012. Yet the success of the policy does also create 
some new issues. Perhaps the biggest challenge is how best to enable 
savers to keep track of their pension savings as they move jobs (which on 
average occurs 11 times in a career).

The Chancellor has therefore announced the introduction of an industry 
funded “pensions dashboard” to allow savers to view all their retirement 
savings in one place. This is targeted to commence in 2019.

Pension taxation and Salary Sacrifice 

In the summer 2015 Budget the Chancellor launched a major review of the 
current system of pension tax reliefs. Major changes to the entire system 
were expected, but the Chancellor appeared to retreat from this option just 
a few days prior to the Budget itself.

This did however leave a potential change to the mechanism known as 
Salary Sacrifice, which is commonly used by many employers to fund a 
diverse range of employee benefits.

The Budget confirmed that the government is actively considering limiting 
the range of benefits that attract income tax and NIC advantages through 
Salary Sacrifice. It did however state that it was the government intention 
that pension savings, childcare and health-related benefits would continue 
to benefit from such relief.

Lifetime ISA / Help to Save

As previously mentioned the Chancellor ruled out pension tax relief changes 
prior to the Budget speech itself. Yet this did not stop him launching a 
competitor to long-term savings in the form of the Lifetime ISA (LISA).

LISA is neither a pension nor ISA, yet it does have elements of both 
products within its structure. The general principle is to encourage 
savings for retirement or earlier house purchase with a government bonus 
contribution (to a maximum of £1,000 per year). The product is limited to 
only younger savers (those between age 18 and 40).

The Chancellor also announced the introduction of a new “Help to Save” 
scheme for low paid workers.

These two new products have sparked new interest in personal savings, 
and will increase the need for financial education in the workplace. It is 
also likely that LISA will eventually form part of benefit offerings by many 
employers.

You can contact Steve on +44 (0)1454 272727  
or at steve.herbert@jelfgroup.com 
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Guest article by Steve Herbert, Head of Benefits Strategy at Jelf Employee Benefits

How to deal with an employee who “pulls a sickie”
The Employment Appeal Tribunal, (EAT) has confirmed that “pulling a sickie” 
from work is dishonest and a fundamental breach of contract.

The decision came from the case of Metroline West v Ajaj. Mr Ajaj was a bus 
driver. He wrongly claimed to be more unwell than he was, and surveillance 
evidence proved him to be exaggerating. 

The Employment Tribunal decided that the fairness of the dismissal should 
be assessed based on traditional ‘capability’ considerations. Namely, when 
could the employee reasonably be expected to return to work based on his 
real (rather than exaggerated) symptoms.

However the EAT disagreed. It ruled that an employee who ‘pulls a sickie’ 
is dishonest and in fundamental breach of contract. The principal reason 

for dismissal of a malingering employee is conduct, not health capability. 
This means that procedures to be followed to dismiss an employee fairly 
for “pulling a sickie” are the traditional British Home Stores v Burchell ones. 
To recap, the dismissal will be fair if a) the employer believes the employee 
to be guilty of misconduct, b) the employer had reasonable grounds for 
believing that the employee was guilty of that misconduct; and c) at the 
time it held that belief, it had carried out as much investigation as was 
reasonable. 

For more information and advice on how to gather the evidence to persuade 
a Tribunal that an employee is exaggerating symptoms and taking time off 
when they are not genuinely ill, and that any subsequent dismissal was fair, 
please contact a member of the team. 

mailto:steve.herbert%40jelfgroup.com?subject=
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Clarke Willmott LLP is a limited liability partnership registered in England and Wales with registration number OC344818. Authorised and regulated by the Solicitors Regulation Authority (SRA number: 
510689), whose rules can be found at www.sra.org.uk/handbook. Its registered office is 138 Edmund Street, Birmingham, West Midlands, B3 2ES. Any reference to a ‘partner’ is to a member of Clarke 
Willmott LLP or an employee who is a lawyer with equivalent standing and qualifications and is not a reference to a partner in a partnership. 
 
The articles in this briefing are not intended to be definitive statements of the law but instead provide general guidance.
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Come and join our newly created “HR Bristol” Networking Group on LinkedIn. This dedicated LinkedIn group will provide 
you with news, updates and information on HR issues and employment law. We have already established a great 
networking group, so why not join us?

Click here to find out more >>

HR Guardian: Employment Law insurance that protects your business  
- click to find out more >>

Your HR: Your business, your people, your choice of HR support  
- click to find out more >>

Your People: The complete HR solution  
- click to find out more >> 

*Calls cost 2p per minute plus your phone company’s access charge.

We receive no monies from your call and an alternative geographic number is provided.

Sickness absence – how do you measure up?

How does your organisation measure up to this?

Sickness absence as an average % of working time

UK average 2.8%

Private sector average 2.2%

Public sector average 3.5%

Average number of sick days per employee

UK average 6.5 days

Private sector (median) 5.1 days

Public sector (median) 8.1 days

Average annual 
sickness costs

Per business Per employee

1-99 employees £28,265 £380.16

100-249 employees £44,428 £228.64

Source: XpertHR benchmarking

What does this mean for you?

Based on these figures, for a private business employing 70 staff, this 
makes the average sick cost per year to the business £26,611 or put 
another way a loss of 357 working days! 

Staff are always going to be sick - how can you reduce sickness 
costs?

Staff will inevitably be unwell at some point and you will never be able to 
reduce sickness costs to £0, but if you can reduce the average number of 
sick days by 1 per employee per year, using the above example this would 
save you 70 working days per year and £5,216 of costs.

There are a number of simple and effective practical ways to significantly 
reduce absence costs and we can provide further advice and support to 
your business on this. 

Give our Head of HR Consultancy, Bex Sinclair, a call to discuss this 
further: 0845 209 1831 or email: bex.sinclair@clarkewillmott.com

The XpertHR sickness absence rates survey 2015 has recently been completed. 
This is the UK’s largest annual survey of sickness absence rates and costs and is 
based on data from 2014. 
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