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Top ten debt recovery myths Welcome
to the Summer 2017 
issue of Disruptive 
Asset Finance!
In this edition our debt recovery specialists 
set out their top 10 debt recovery myths 
and dispel some common misconceptions. 
Peter Brewer explores some of the more 
common errors which we often see when 
it comes to serving a claim. Serving a claim 
form incorrectly often leads to wasted time 
and money so ensuring service is correctly 
undertaken is absolutely vital for the swift 
recovery of debts.

Improving access to justice using less 
traditional routes continues to be a common 
theme. The pilot for the Online Court has 
now launched and the courts are continuing 
to emphasise the importance of alternative 
methods of dispute resolution. There have 
been a number of cases dealing with the 
consequences of refusing mediation – It can 
be difficult to keep track of what guidance 
the courts have provided to date. We have 
summarised some of the key decisions on 
page 5 – Refuse to mediate without good 
reason at your peril!

Finally, Brexit continues to be a challenging 
issue. The UK’s intellectual property law 
system is fundamentally entwined with that 
of the EU, with everything from the term of 
copyright to the protection of “Stilton” as 
a unique geographical indicator of origin, 
dependent on EU law. Our Intellectual 
Property team explore ten questions 
intellectual property owners and licensees 
should be asking. 

John Flint 
Partner, Clarke Willmott LLP 
0345 209 1079 
john.flint@clarkewillmott.com

separate from the residential building, entry can 
also be forced. 

Finally, there are circumstances when the bailiff 
may be able to obtain an order of the Court 
granting leave to force entry, for example if there 
is good evidence of a debtor hiding valuable 
assets in a property. 

The myth - A person is only liable to pay his 
“share” of a jointly and severally liable debt. 

It is perhaps natural that someone who owes 
£10,000 jointly and severally with their business 
partner might think that they should only pay 
£5,000, as this is their share. However joint and 
several means that all parties are liable for the 
whole debt until it is paid. What arrangements 
the debtors have for settling their affairs between 
themselves is not a concern for the creditor. 

The myth - A claim form has to be personally 
served. 

No they don’t. An individual can be served by 
post at their usual or last known residence and a 
company can be served by post at its registered 
office or principle place of trading. It follows that 
an application to set aside judgment made solely 
on the ground that the debtor was not personally 
served with the claim form, will normally fail. 

Continued on page 2

The myth - A creditor must accept any offer 
of repayment made. 

Most creditors will have heard a debtor say “I will 
offer to pay £2 per month. If you take me to Court 
I will tell the Court my financial circumstances 
and the Court will only order me to pay £1 per 
month.” 

In response to issued Court proceedings it is 
possible for a debtor to file paperwork advising 
of their financial circumstances and to make 
derisory offers of repayment. It is open to the 
creditor to file a response, and if you have 
information suggesting that the debt can be 
repaid quicker – for example because the debtor 
has already told you it can – then the Court will 
make an appropriate final judgment. 

The myth - You can refuse entry to a bailiff. 

There is a lot of misleading information 
concerning what right of entry a bailiff has, 
though this is understandable as what a bailiff 
can and cannot do may vary according to 
the debt they are enforcing. Generally, when 
enforcing a normal civil warrant, a bailiff cannot 
force entry into a home. However, if a bailiff can 
gain peaceful entry, either through an unlocked 
door or a side garage, then this is allowed. 

If a bailiff has previously visited the premises 
and obtained a signed Controlled Goods 
Agreement, they can then force entry. If there 
are outbuildings, sheds or garages which are 

There are a lot of misunderstandings by both creditors 
and debtors as to what can and cannot be done in 
respect of outstanding debts. In this article Karen 
Chapman and Stuart Hoysted, both specialists in 
debt recovery, examine the “top ten” debt myths and 
dispels some of those misconceptions. 
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Top ten debt recovery myths - continued
The myth - The HCEO/Bailiff cannot remove a vehicle if it is needed 
for work. 

There is some truth to this, but the situations where it actually applies 
are extremely limited. The High Court Enforcement Officer or Bailiff is not 
allowed to take control of or remove “tools of trade” – items that are needed 
by the debtor to do their job or run their business. A vehicle could be a tool 
of trade, but only if it is exclusively used for business purposes. If the vehicle 
is also used for the school run, the weekly shop or any non-business related 
activity then it can be removed. 

It might also be the case that the vehicle is excessive for the business 
needs. The local painter and decorator will have difficulty in making a 
business case that he needs a top end Porsche to conduct his trade. In 
such cases the bailiff can take the expensive vehicle for sale at auction and 
replace it with a cheaper, more business suitable alternative. 

The myth - Chasing a debt constitutes harassment. 

Again, there can be some truth to this. The two key words to remember 
are “reasonable” and “proportionate.” It is reasonable and proportionate to 
chase a debtor for payment if they default, or to send letters in compliance 
with pre-action protocols advising a debtor that you are intending to take 
court action. It is unreasonable and disproportionate to attempt to contact 
the debtor several times a day by telephone or social media to remind them 
that they owe you money. It is not acceptable (and criminal) to physically 
assault or verbally threaten harm to a debtor. 

The myth - A debtor can avoid the debt by making himself bankrupt. 

From the creditor’s perspective once a debtor enters bankruptcy the debt 
appears to then be “written off” as there is nothing more the creditor can 
do. For the debtor, bankruptcy is not an easy option. The debtor’s means 
and circumstances will be reviewed and assets liquidated. The debtor can 
be subject to an Income Payment Order, which requires them to pay their 
disposable income to the trustee in bankruptcy for the next three years. 
Whilst the formal bankruptcy normally lasts 12 months, the damage to the 
debtor’s credit record will make obtaining credit or a mortgage extremely 
difficult for years to come. 

The myth - All contracts or agreements have to be in writing. 

Whilst it can make life easier if there is a written document stating what 
the parties have agreed, there are only limited circumstances where there 
is a formal legal requirement for there to be a written contract. If you were 
so inclined, you could verbally agree with a builder that he will build you a 
bespoke mansion, in the same way you instruct the window cleaner to wash 
your windows! 

The myth - A personal guarantee is no longer valid if the guarantor is 
no longer associated with the party he offered the guarantee for. 

The relationship that the guarantor has with the party he is providing the 
guarantee for is distinct and separate from the relationship between the 
guarantor and lender. Thus, a person who gives a personal guarantee to the 
bank for the overdraft of his employer, but is subsequently dismissed by that 
employer, will remain liable to the bank for the overdraft. 

The myth - A debt is wiped out after six years. 

This is a misconception about the provisions of the Limitation Act. A creditor 
who is owed money under simple contract and has failed to take formal 
legal action within six years from the cause of action, will be statutorily 
barred from issuing an action on that debt. A debt which is statute barred 
still exists, and can be paid by the debtor. A creditor with such a debt 
should consider when the “cause of action” arose i.e. the date that the debt 
became formally due. If a debtor has “acknowledged” the debt at any time 
since the initial default date, the six year period may have restarted allowing 
a court action to be taken. If there has been no acknowledgement of the 
debt, a creditor can still apply to the court to extend the limitation, though 
the court would require very good reasons to do this. It should also be 
noted that a creditor is usually only allowed to claim up to six years interest.

For more information, please contact: 
Stuart Hoysted 
Senior Associate 
0345 209 1731 
stuart.hoysted@clarkewillmott.com 

Karen Chapman 
Associate 
0345 209 1673  
karen.chapman@clarkewillmott.com
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In our last edition we reported on the government and judiciary’s joint 
statement ‘transforming our justice system’ which outlined the government’s 
commitment to investing £850 million to modernise the courts and tribunals. 

The pilot for a new online claims procedure for money claims under £10,000  
commenced on 31 July 2017. It will run for 28 months until 30 November 
2019 and is the first of a number of pilots planned over the next three years 
to ‘transform’ the justice system. The pilot will test the issue and response 
stage of the new claims procedure known as “the online court”. The aim 
of the project is to deliver ‘a digital service that allows users to resolve civil 
money disputes in a simple, proportionate and accessible way’. 

Although the Prisons and Courts Bill, which set out the legislative framework 
for the online court, was discontinued due to the recent election the Civil 
Procedure Rules Committee has, in any event, continued to take forward 
the concept of the online court. Each stage is to be trialled and tested 
before moving to the next stage. 

The stage which will initially be piloted concerns the issue and response in 
relation to the claim. The first release will deliver the technology to enable a 
user to run a single claim at one time and for the defendant to respond. A 
claimant will be able to enter claim details and issue the claim, register an 
account, set preferences and receive notifications. A defendant will be able 
to receive the claim and notifications. It will be able to login and view the 
claim and submit a response. Both parties can obtain guidance, request 
mediation and view the claim details. They will be able to engage in dialogue 
and negotiation.

Upon receipt of notice of the claim the defendant will be invited to log into 
the online service to view the claim and where desired respond. For those 
unable to access the digital service a call can be made to a helpdesk to 
request assisted digital support or a paper response pack. The pilot will be 
entirely voluntary for claimants and defendants who may leave at any time 
to revert back to the main stream Civil Procedure Rules. A claim will only be 
suitable for the pilot if it meets certain eligibility criteria.  

Users will be recruited to use the pilot through various means such as call 
centres, advices centres and the Federation of Small Businesses. The 
project intends to invite up to 2000 claimants to use the service.  

It is intended that the online court will be structured in such a way so that 
there is no need for a person to refer to the new procedure rules relating to 
the online court at all - unless they actively want to do so. The rules which 
have now been drafted are intended to be simple and easy to follow to 
ensure that they are accessible to lay users. 

Many lawyers are sceptical but this new court may bring advantages for 
some. In due course the pilot will reveal whether an online court is likely 
to be a success to provide fair access to justice while complementing the 
requirements of technology or whether it needs re-thinking. 

For more information, please contact: 
David Stedman 
Associate 
0345 209 1413 
david.stedman@clarkewillmott.com

Case notebook 
Property was beneficially owned by judgment debtor – Final charging 
order granted

In NRC Holding Ltd v Danilitskiy and others [2017] EWHC 1431 
(Ch) the High Court held that a judgment creditor was entitled to a 
final charging order over a property legally owned by a company as it 
was beneficially owned by the judgment debtor. 

The judgment creditor’s application was opposed by the company. It 
argued that the property was beneficially owned by the company itself 
and that it was beneficially owned and controlled by the judgment 
creditor’s daughter who had acquired the shareholding. 

Whether an asset legally vested in a company is beneficially owned 
by its effective controller is a highly fact sensitive issue. Here on the 
evidence the judgment debtor had acquired a beneficial interest in the 
property by way of a resulting trust and it was held this remained in 
place despite the transfer of the shares to his daughter.  

The company had no other assets. The debtor had provided the money 
and had arranged the purchase of the property and his family used 
the property and paid no rent to the company.  There was no evidence 
that the debtor had successfully divested himself of his beneficial 
interest in the property. The court did not have a full explanation of 
the circumstances leading up to the transfer of the shares. Ownership 
of the property had not necessarily passed to the daughter - Even a 
wholly owned one-man company has separate legal personality from 
its shareholder and can hold property in trust for him. There was no 
evidence that the transfer of the shares intended to carry with it the 
transfer or divestment of the judgment debtor’s beneficial interest in 
the property. 

Recourse claim between joint debtors was “a matter relating to a 
contract”

In Kareda v Benkö (Case C-249/16) Mr Benkö, was an Austrian 
national who had bought a house with his then partner in Austria and 
they took out a loan from a bank in order to finance the purchase. The 
couple were jointly and severally liable to the lender. The relationship 
then ended and Mr Benko’s partner returned to Estonia. She stopped 
meeting her obligations under the loans and Mr Benkö then met the 
monthly payments on his own. He then bought proceedings against 

her in Austria to seek reimbursement of the payments he had made on 
her behalf. 

When dealing with defendants domiciled in EU member states the 
jurisdiction of the English court is generally determined by the Recast 
Brussels Regulation. The general rule is that persons domiciled in a 
member state shall be sued in that state. Article 7(1) provides that a 
person may, in matters relating to a contract, be sued in the courts for the 
place of performance of the obligation in question. 

The Court of Justice of the European Union gave a preliminary ruling in 
which it decided, among other things, that article 7(1) covered a recourse 
claim between joint debtors under a credit agreement and is “a matter 
relating to a contract”. The credit agreement was to be classified as a 
“contract for the provision of services” and the place where the services were 
provided was the place where the credit institution has its registered office. 
This decision contains a valuable clarification of the special jurisdiction 
over contract claims in Article 7(1) of the Recast Brussels Regulation.

Obtaining money held by the court to satisfy judgment debt

It is not appropriate for the court itself to be the subject of court proceedings 
and therefore it is not, and never has been, possible to obtain a third party 
debt order in respect of money in court. However, where there is money 
in court standing to the credit of the judgment debtor Part 72.10 of the 
Civil Procedure Rules provides a simple and alternative procedure which a 
judgment creditor can use. 

The Court of Appeal in Emmott v Michael Wilson & Partners [2017] 
EWCA Civ 367 upheld an order under CPR 72.10 so that funds in court 
could be paid to a judgment creditor to partly satisfy a judgment debt. 
The funds were the product of payments into court in relation to separate 
litigation.  Money paid into court in other pending proceedings remains 
subject to the direction of the court in those proceedings.

Funds held were not special funds which were immune from all other 
claims. The rules set out the procedure which a judgment creditor could 
use, but, if the judgment debtor objected, the court had to exercise its 
discretion – This included considering any evidence adduced in support 
of the objection. CPR 72.10 does not automatically entitle an applicant 
to execute its judgment against funds in court. The court has to take 
account of any assertions of other interests in the money even if the third 
party did not intervene. 
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Service of the claim form – will you get it right?
The correct service of a claim form is vital because without proper service 
a claimant may face severe difficulties. Where limitation is an issue poor 
service can lead to a claim being defeated before it has even begun and, 
even if limitation is not an issue, incorrectly served documents cause 
complications resulting in additional costs, wasted time and delay the 
recovery of a debt. 

In our article “Top ten debt recovery myths” on page 1 Karen Chapman and 
Stuart Hoysted explain how service of a claim does not necessarily have 
to be personal service. That said, service of a claim is not simply a case 
of putting the claim in an envelope and posting it to an address held for 
a debtor defendant without thought and consideration. Part 6 of the Civil 
Procedure Rules set out very precise rules about service. In this article I 
explore some of the common mistakes and little known rules surrounding 
service

Don’t serve a copy of the claim form 

Serving a claim form by email or fax involves sending an electronic copy of 
the claim form but what is the position if a claim form is served by post or 
DX – Must the original sealed claim form be served? 

There are no express provisions in the court rules addressing whether the 
original sealed claim form must be served or whether a copy will suffice. 
There is a range of judicial authority on this point. Case law now suggests 
that an original sealed claim form is required. However, it has also been 
noted by the court that this is anachronistic and given ,the move of the 
courts to move to more online dispute resolution, this is an area that should 
be reviewed. If an original document has not been served by mistake this 
might be rectified by additional service or an application to court. Ensure 
enough copies of the claim form are submitted for the court to seal at the 
outset so sufficient originals are available for service and make sure originals 
are used appropriately - Don’t keep them all in your file! 

Remember the response pack

There is case law where simply failing to serve a response pack is potentially 
a good enough reason, by itself, to set aside judgment in default –
Frustratingly sending you back to square one after time and effort has been 
spent progressing the claim towards recovery. 

Don’t ignore the detail 

Note that a claimant must include in the claim form an address at which the 
defendant may be served. That address must include a full postcode (or its 
equivalent in any EEA state (if applicable)) unless the court orders otherwise 
or court has made an order for alternative service. Not including something 
as simple as a postcode in the defendant’s address could cause difficulties 
in the future so ensure that all addresses are stated in full. Looking up a 
postcode is easy compared to the applications which may have to be dealt 
with if the defendant disputes service. 

Service on the wrong person 

If the defendant has given an address for service then that address should 
be used – Do not forget that an address has been given and mistakenly 
serve the claim by reference to one of the default addresses which the court 
rules set out – These default addresses are to be used in the absence an 
address being given for service. 

If you have been told to serve on a defendant’s solicitor ensure this is done 
rather than serving on the defendant direct. Equally ineffective is serving 
the defendant’s acting solicitor when you have not been notified by the 
defendant or the defendant’s solicitor that the latter is authorised to accept 
service. 

Inappropriate method of service 

A party can only be served with a claim form by electronic means if the party 
(or their solicitor) has already expressly indicated in writing that service by 
this means is acceptable and has given an email address or other electronic 
identification in writing. If the party’s acting solicitor has a fax number on its 
headed notepaper, that will constitute implied consent to serve the solicitor 
by fax. However, if the party’s solicitor has an e-mail address on its headed 
notepaper, he may be served by e-mail only if it is also stated that the e-mail 
address may be used for service.

Further, where a party wants to serve by email it should ask the party to be 
served whether there are any limitations to the agreement to accept service 
by such means. This includes the: (1) format in which documents are to be 
sent and (2) the maximum size of attachments that may be received. This 
latter requirement for emails is often overlooked and it could cause problems 
if service needs to take place urgently should there be a delay in responding 
or no reply at all to the request. 

Investigating an individual defendant’s actual whereabouts 

If the defendant has not provided an address for service an individual 
defendant may be served at his usual or last known residence or (if he 
is sued in the name of a business or partnership) his usual or last known 
place of business. However, if a claimant has reason to believe that an 
individual defendant no longer resides or carries on business at the usual 
or last known address the claimant is required to take reasonable steps to 
ascertain the defendant’s current address. Evidence of the investigations 
made should be retained on file. 

If those enquiries are successful the actual address found must be used. If 
a claimant’s investigations were unsuccessful it must then be considered 
whether alternative service might be possible. If no other method or place 
can be ascertained the claim may then be served at the usual or last known 
address.

Don’t delay 

When serving in the jurisdiction the claim form must be despatched within 
four months of being issued. Remember that a claim form is deemed served 
on the second business day after despatch regardless of the method of 
service used. Importantly, if the claim form is served at the end of the four 
month period the particulars of claim will need to be contained within the 
claim form if they are not to be out of time because different rules relating to 
service apply to claim forms and other documents. 

As there could be a dispute about whether despatch took place within 
the validity period a record should be kept of what was done and when 
to complete the step as required under the rules. The date of despatch is 
relevant for serving for a claim form within the jurisdiction but the date of 
deemed service remains relevant to calculate the time limits for subsequent 
steps. 

Recommended steps 

To ensure you do not fall foul of the rules for serving the claim form under 
the Civil Procedure Rules: 

•  Establish at an early stage where the defendant is located

•  Investigate any potential difficulties promptly to ensure despatch on 
time 

•  Remember different rules apply for service of the claim form and other 
documents

•  Ensure that personal service is not mandatory

•  Check if the other party (or their solicitor) has stipulated an address for 
service

•  Consider what sort of entity the other party is

•  If serving the claim form at the “default address” of a defendant who 
is an individual (under CPR 6.9), consider if you have reason to believe 
that the defendant no longer resides or carries on business at that 
address. 

•  Assistance from the court can overcome difficulties but this is only 
available in limited circumstances and at the court’s discretion. 

For more information, please contact: 
Peter Brewer  
Partner 
0345 209 1718 
peter.brewer@clarkewillmott.com
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The courts are increasingly frowning on parties who unreasonably decide 
to decide to litigate cases which would otherwise be ripe for settlement 
via methods of alternative dispute resolution (ADR) such as mediation. 
When awarding legal costs the conduct of the parties, the nature of the 
dispute, the merits of the case, the use of other settlement methods, 
the cost, whether there would be prejudicial delay in setting up ADR and 
the prospects of success for the ADR are all factors which the court will 
consider (Halsey v Milton Keynes General NHS Trust [2004] EWCA Civ 
576). A review of recent case law shows that it is certainly difficult, but not 
impossible, to establish that a refusal to mediate was reasonable. 

In Garritt-Critchley and others v Ronnan and another [2014] EWHC 1774 
(Ch) the claimant expressed a willingness to engage in ADR from the outset 
but the defendant did not engage with the offer. As proceedings continued 
the defendant made it plain that they were not prepared to engage in any 
settlement activity and did not want a mediation as it considered the parties 
to be too far apart. It considered its position to be reasonable because 
it was extremely confident of its position and did not consider that there 
was any realistic prospect that the claimant would succeed. The claimant 
continued to push for mediation.

The High Court accepted that the defendant’s refusal had been 
unreasonable. It was held that this was a classic matter for mediation 
because there was ample room for manoeuvre within a wide range of 
possible quantum scenarios. Both parties needed to engage in a risk 
analysis as to whether their side of the coin would be accepted or not. The 
case was eminently suitable for ADR and here “extreme confidence” in the 
case was not a reasonable position to take. A dislike and mistrust between 
the parties had no foundation in the decision not to mediate. 

In Northrop Grumman Mission Systems v BAE Systems [2014] EWHC 3148 
(TCC) the defendant won at trial but had refused to mediate - It was held 
that the defendant’s view, that the claim had no real prospect of success, 
provided some, but limited, justification for not mediating. It was noted 
that where a claim is unfounded and a party wishes to contest it, the court 
should be slow to characterise that conduct as unreasonable. Believing that 
a case is watertight might be sufficient justification for a refusal to mediate. 
However, it was noted that mediation can have a positive effect even if a 
claim has no merit. Not every mediation ends in payment to a claimant. 
A mediator brings skills of evaluation and facilitation to find solutions 
which otherwise would not be considered. The mediation therefore had a 
reasonable prospect of success. While the defendant’s view of their case 
provided some justification the other factors it relied upon showed it was 
unreasonable for it not to mediate. However, as the claimant had failed to 
accept a drop hands offer made by the defendant the court decided that 
the defendant could recover its costs. 

In PGF II SA v OMFS Company 1 Limited [2013] EWCA Civ 1288 Briggs LJ 
emphasised the need, as he saw it, for the courts to encourage parties to 
embark on ADR in appropriate cases. It was noted that silence in the face 
of an invitation to participate in ADR should, as a general rule, be treated 
as unreasonable regardless of whether a refusal to mediate might in the 
circumstances have been justified. Indeed, this was later echoed in N J 
Rickard Ltd v Holloway (unreported) when the need to respond promptly to 
requests for mediation was highlighted. In this case a defendant received 
no response to his many requests for mediation. Once more the court 
commented that no dispute was too intractable for mediation and silence 
towards an invitation to engage in alternative dispute resolution was in itself 
unreasonable. 

In a case concerning a costs dispute (Bristow v The Princess Alexander 
Hospital NHS Trust [2015] EWHC B22 (Costs)) the defendant rejected an 
offer to mediate because the parties were so far apart. The court was not 
satisfied that this was reasonable. It took three months for the defendant 
to reject the offer and no good reason was given other than the fact that 
the case had already been set down for a costs hearing. The claimant 
recovered their costs on the indemnity basis. 

Similarly, despite losing its entire case, the claimant in Laporte & Anor v The 
Commissioner of Police of the Metropolis [2015] EWHC 371 (QB) argued 
that it should not pay the defendant’s costs because the defendant had 
refused to engage in ADR. From the outset, the claimant had proposed 

mediation in order to resolve or narrow the issues in dispute. Repeated 
requests were made as the case progressed towards trial. The defendant 
was ordered by the court to respond to the mediation offer and it did then 
agree to make efforts towards mediation. However, despite this assurance 
time progressed and the defendant remained silent on the point. Eventually 
the defendant responded by saying it no longer thought ADR was an 
appropriate use of resources. The defendant subsequently won on every 
substantive issue but as a result of its conduct concerning ADR the court 
reduced the costs it might recover by one third.

Despite the above, more recently, in Gore v Naheed [2017] EWCA 369, 
we saw somewhat of a contrast to these earlier authorities. In this case 
the claimant’s solicitor’s view that mediation had no real prospects of 
succeeding together with the fact it was a complex case were accepted 
as reasonable reasons for the case being unsuitable for mediation. Lord 
Justice Patten said “Speaking for myself, I have some difficulty in accepting 
that the desire of a party to have his rights determined by a court of law in 
preference to mediation can be said to be unreasonable conduct particularly 
when, as here, those rights are ultimately vindicated”. It was said that a 
“failure to engage, even if unreasonable, does not automatically result in 
a costs penalty. It is simply a factor to be taken into account by the judge 
when exercising his costs discretion.” The case contrasts with earlier cases 
such as like Northrop which highlighted that a skilled mediator can assist by 
finding a solution to disputes which the parties are seemingly incapable of 
resolving independently and N J Rickard where the court commented that 
no dispute was too intractable for mediation. 

That said these cases certainly all illustrate the need to be wary when it 
comes to refusing mediation or other methods of ADR. 

At a glance

•  Most cases will be considered suitable for mediation by the courts.

•  Belief that a case is watertight alone is not a justification for refusing 
mediation. 

•  There will not be many scenarios where a refusal will be reasonable. 

•  Even if it seems that no settlement is possible due to entrenched views 
or commercial positions, a mediator may be able to get the parties to 
cooperate (and settle) the case. A party refusing mediation should be 
extremely wary of doing so especially where the reason not to mediate 
could be overcome through the skills of a mediator. 

•  Trust or dislike of the other party is not enough to refuse to participate 
in ADR. 

•  Do not ignore an offer to engage in ADR. 

•  Respond promptly to any requests concerning ADR and give full and 
clear reasons if it is considered that ADR is not appropriate.

•  Set out any missing information or evidence which is considered to be 
an obstacle to successful ADR. 

•  Do not close off ADR of any kind and for all time in case some other 
method than that proposed or ADR at some later date might prove to 
be worth pursuing.

•  Consider taking specialist advice so that reasons for refusing ADR 
can be set out appropriately and other suitable offers to settle can be 
considered. 

For more information, please contact: 
John Flint 
Partner 
0345 209 1079 
john.flint@clarkewillmott.com
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Great service... Great people...

The UK’s intellectual property law system is fundamentally entwined with 
that of the EU, with everything from the term of copyright to the protection 
of “Stilton” as a unique geographical indicator of origin, dependent on 
EU law. “Conscious uncoupling” from the EU may be a long and painful 
process. If businesses work out the risks and opportunities for them at an 
early stage, they will be better placed not just to manage their own risks, 
but to lobby, in conjunction with their trade bodies and interest groups, for a 
post-Brexit settlement that better reflects their interests.

Anyone who is an intellectual property owner, developer or inventor or 
whose business relies on licences of third party IP should consider the 
following:

1.  How far are you reliant on community rights such as EU registered 
or unregistered designs, whether ones which you own or which are 
licensed to you? Where would the gaps in your IP portfolio be if the UK 
ceased to be covered by those community rights?

2.  If you are currently negotiating the purchase of a technology or other 
IP-dependent business or are carrying out due diligence on the scope 
and value of IP rights, have you factored in how those rights may be 
affected as a result of Brexit?

3.  Do you use EU customs notices to protect yourself against the 
importation into the EU of counterfeits versions of your branded 
products? Post-Brexit, these may need to be supplemented by a UK 
customs notice to protect against the direct import into the UK of 
counterfeits from countries such as China.

4.  Do you rely on parallel imports of branded goods placed on the market 
elsewhere in the EU to deliver value to your customers? Keep alert 
to what is being proposed in connection with the UK’s future status 
with respect to free movement of goods. Under current law, goods 
placed on the market anywhere in the European Economic Area by 
the trade mark owner or with their consent, may be freely resold in 
any other part of the EEA. Under pre-EU law, the UK treated goods 
placed on the market anywhere in the world by, or with the consent of, 
the trade mark owner as free for resale. This is known as “international 
exhaustion” – a position opposed by the European Union. Parallel 
imports, therefore, are likely to be a contentious issue post-Brexit.

5.  Licensees should review their current agreements. Are you tied in to 
minimum sales figures for a period extending beyond the next two 
years? Do the financial terms of your licence continue to make sense 
if you cannot rely on free movement of goods within the EU in years to 
come? Based on existing case-law, major price disadvantages caused 
by external political upheavals are very unlikely to constitute force 
majeure.

6.  Anyone currently considering taking an IP licence needs to ask 
what options and break clauses are reasonable to provide for future 
uncertainties caused by the Brexit process.

7.  Is your business dependent on grants, research funding or access to 
pooled intellectual property rights originating from an EU source? This 
is particularly relevant for spin-offs from universities and in areas such 
as medical devices, communications and pharmaceuticals. How will 
access to key rights be maintained under any new arrangements?

8.  Do you need to act now to take advantage of reciprocal or bilateral 
arrangements to protect your interests abroad? For example, the 
Authors’ Licensing and Collecting Society is looking at the impact of 
the referendum on the Public Lending Rights of its members in other 
European countries.

9.  More generally, are there any trade or industry bodies which you 
should consider joining or becoming active in, to work on the shape of 
post-Brexit IP arrangements?

10. Finally, have you reviewed the residency and employment status of key 
R&D personnel? If you have EU nationals working in crucial research 
roles it is important to look out for them. Make sure that both you and 
they remain well informed about their rights to remain in the UK and 
that all relevant employment and immigration angles are kept up to 
date.
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0345 209 1498 
susan.hall@clarkewillmott.com 

No-one knows what the implications of the vote to leave the EU will be, or which 
political structure a post-Brexit United Kingdom will adopt.

Doing business after Brexit: A practical guide to the legal 
changes

For more expert analysis on Brexit and its potential impact on your 
business, look out for Helen Tse’s new book Doing business after 
Brexit. Here Helen considers the legal issues arising out of Brexit and 
the immediate and future issues that businesses are likely to face and 
suggests steps on how to mitigate for any Brexit-related risk. Doing 
business after Brexit will be relesed on 17 August 2017.

Brexit impact on intellectual property law - Ten questions Intellectual 
Property owners and licensees should be asking
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