
Welcome to the 
July edition of 
our Wealth, 
Health and 

Inheritance Briefing. 
Everyone should make a Will but for small 
company owners this need is particularly 
important. We look at the measures small 
company owners should take in order to 
protect their families, their employees and 
the future of their businesses.

Lasting Powers of Attorney are another 
important legal tool and we set out our 
top ten LPA tips. Being an executor is a 
responsible job and we look at the perils 
of probate for the amateur executor. We 
also report on a recent family provision 
case which shows that asset division after 
divorce is not always equal and look at 
how you and your clients can take action 
to protect against property fraud.

During the recent general election 
campaign the spotlight fell on another vital 
topic, social care; we look at where we are 
now and what the future could hold in this 
important area for our increasingly aging 
population.

As always, if you have any queries, 
comments or suggestions, please do get 
in touch.

Anthony Fairweather
Partner
0345 209 1265
anthony.fairweather@clarkewillmott.com
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This was illustrated in a recent High Court case 
which arose following the death of Mr Eric Pilling, 
the sole shareholder and director of an office 
cleaning company called Lancashire Cleaning 
Services Limited. Following Mr Pilling’s death 
the company was left without any directors or a 
company secretary. The company bank account 
was frozen, leaving the company unable to pay 
staff wages, creditors and its VAT bill. Moreover, a 
potential sale of the company was threatened by 
the company’s inability to operate.

Mr Pilling had made a Will, for which an 
application for a grant of probate was pending. 
When granted this would enable the Will’s 
executors to be registered as shareholders, which 
in turn would allow the appointment of a new 
director to run the company. However, a grant 
of probate can take some time to obtain: it is 
common for there to be six months between the 
date of death and the issue of a grant. 

Mr Pilling’s executors therefore applied to the High 
Court for an order that the register of members 
of the company should be rectified before a grant 
of probate was obtained by adding the names of 
the executors, so enabling them to appoint a new 
director with the legal status to run the company. 

The court made the requested order, making it 
clear that the circumstances of the case were 

“quite exceptional”. By implication, in the normal 
course of events an order of this nature would 
not be made, and any change to the company 
membership register would have to await the 
issue of a grant of probate.

The position that Lancashire Cleaning Services 
found itself in can be avoided if company 
shareholders plan ahead. It is always advisable 
to have more than one officer of the company 
to ensure that someone can take control in the 
event of an unexpected death. Careful thought 
should be given as to the identity of a suitable 
person to carry on running the business or wind 
it up. Particular consideration should be given to 
the appointment of the executors of the company 
owner’s Will and they should have the necessary 
powers conferred on them by the Will to run the 
company pending a sale or its winding up.

If there is more than one shareholder it is 
advisable to review the existing articles of 
association and to consider putting in place a 
shareholders’ agreement which could determine 
what happens on the death of a shareholder.

Continues on page 2

Company owners and the need to plan for 
unexpected death
While everyone should make a Will and put their affairs 
in order to avoid difficulties for their family after their 
death, if your client is a small company owner this 
necessity is exacerbated. Suppliers, customers and 
employees could all be severely impacted if your client 
has not made plans for unexpected death or incapacity. 
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Company owners and the need to plan for unexpected death - 
continued
Consideration should be given as to whether the surviving shareholder 
should have the option of buying the deceased shareholder’s shares from his 
estate. In the case of a family owned and run company the transfer to trusts 
of company shares should be permitted, allowing a shareholder’s surviving 
spouse to put into effect inheritance tax efficient planning.

Key man insurance should be considered, either to provide funds for a buy 
out of the deceased shareholder’s shares, or to cover some of the costs 
involved in losing a vital member of the company. Succession planning to 
identify and nurture those who will ultimately take over from a key member of 
the company is essential.

Wills are particularly important for small company shareholders, not least 
because it is possible to put in place planning that can substantially reduce 
the inheritance tax burden of the shareholder and their family.

The possible incapacity of the shareholder should also be considered. In the 
event of incapacity, a director will usually be forced to resign under the terms 
of the company’s governing documents, but it is advisable to draw up a 
lasting power of attorney. Planning ahead can avoid the unfortunate situation 
experienced by Mr Pilling’s estate and the consequent stress on his family 
and the company employees.

For further information please contact: 
Carol Cummins 
Consultant 
0345 209 1275 
carol.cummins@clarkewillmott.com

Division of financial assets on divorce: is the sharing principle now 
unfair in short marriages?

The Court confirmed that in the circumstances of this particular case, it was 
appropriate to depart from the principle of an equal division of marital assets, 
and Mr Sharp’s award was reduced from £2.7 million to £2 million i.e. from a 
50% share to circa 33%.

In any case where the court is asked to separate a couple’s finances, it 
considers the discretionary factors set out in section 25 of the Matrimonial 
Causes Act 1973. One of these is the duration of the marriage. Others 
include the partner’s respective contributions to the marriage (whether 
financial or otherwise), and their financial needs for the future. In each case 
the court has to balance the various factors in determining how to divide the 
assets and income.

Mrs Sharp argued that the length of the marriage was the dominant factor 
in her case which had to be considered by the Court when determining how 
to split assets fairly between her and her husband, and as a short marriage 
it was appropriate to depart from the cross check imposed by the “yardstick 
of equality”, so she should keep more than 50%.

Mr and Mrs Sharp’s marriage was deemed to be short in duration, with the 
parties having been married for four years and having lived together for the 
previous two years. The case gave rise to some very detailed discussion by 

the judges as to how assets should be divided in shorter marriage cases. 
However, it is important to note that there was no clear guidance given as to 
what constitutes a short or a long marriage, and as such this issue remains 
open for debate in future cases.

The length of the marriage was not the only relevant factor in this successful 
appeal. Mr and Mrs Sharp did not have children, they were both high 
earners, they both had careers and, perhaps unusually, they had kept their 
finances separate throughout the marriage.

Although both parties earned at a high level, Mrs Sharp had received 
exceptional bonuses throughout the marriage which amounted to 
approximately £10 million. She was able to demonstrate that the way 
the couple had run their financial affairs meant that these bonuses were 
considered separate from their other marital assets. Mr Sharp’s reduced 
award was therefore calculated on the basis of him receiving one of the 
parties’ two properties (worth £1.1 million) and a lump sum of £900,000 
reflecting the standard of living during the marriage, a modest capital fund for 
his living costs and “a share in the assets held by [Mrs Sharp]”.

The judgment is interesting in that it reinforces the view that the length of 
the marriage can be a very dominant factor in the separation of assets on 
divorce, but as ever the specific facts of the case make it hard to derive a 
universally applicable principle that can be applied in all cases.

Whilst Mrs Sharp successfully argued that her husband should not share 
equally in her wealth, the legal costs of so doing were significant. The 
most effective way to avoid the issue remains to enter into a prenuptial 
or postnuptial agreement tailored to your particular circumstances and 
setting out clearly how assets are to be dealt with on divorce.

The Clarke Willmott family team are experts in all areas of family law, 
including financial settlements on divorce and prenuptial and postnuptial 
agreements. We can advise your clients in relation to the issues raised above 
or any other aspect of family law.

For further information please contact: 
Rayner Grice  
Partner 
0345 209 1382 
rayner.grice@clarkewillmott.com

The Court of Appeal has recently allowed an appeal by Mrs Sharp, a city trader, 
who challenged a divorce judgment which awarded her husband exactly 50% of 
the matrimonial assets after a marriage and cohabiting relationship of six years, and 
where she had generated the majority of the matrimonial wealth.
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Social care: where are we now and where are we going?
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However, the proposed cap was not as simple as it first appeared.  

An individual’s care fees are made up of the cost of providing for their social 
care and also the cost of putting a roof over their heads: the so called “hotel” 
costs. These hotel costs would not fall within the cap and so self-funding 
individuals still faced an unlimited liability to pay this element of their fees 
(estimated at about £12,000 per annum). Moreover, the cost of domiciliary 
care (which is provided to greater numbers of people and often precedes a 
move into residential care) would in many cases fall outside the cap as only 
those with “substantial” needs were to be eligible for LA funding. 

Finally, when an individual moved into care, the amount that would be 
taken into account in assessing whether they had reached the cap would 
be the amount that the LA would pay for a place in a care home, which, as 
mentioned above, may be less than the actual fees payable by the resident.  
Added to this is the fact that the amounts that each LA will pay differs, 
raising the prospect that some older people would reach the cap sooner 
than others simply by virtue of where they lived.

The future?

The Dilnot cap therefore had a number of complications. The question of 
social care funding is now to be considered again and we await the outcome 
with interest. It is hoped that any proposed new system will be consistent 
across the country, that it will be as simple and as straightforward as 
possible and ensure that the availability of care home places is protected 
while implementing a sustainable funding system for the future. 

*The Kings Fund projections based on census returns

For further information please contact: 
Anne Minihane 
Partner 
0345 209 1391 
anne.minihane@clarkewillmott.com

The recent general election campaign shone the spotlight on our system of social 
care and whatever its controversies caused this important subject to become 
centre stage for a while. We were told in the recent Queen’s Speech that another 
consultation on the subject will now take place. The outcomes of this consultation 
will be of crucial importance to many of your clients and in this article we look at the 
current system and some of the proposed reforms.
Social care funding: the current system

At present anyone receiving social care receives some contribution from their 
local authority towards the cost of care if their assets amount to less than 
£23,250. In assessing domiciliary (or “at home”) care the value of the home 
in which your client lives is excluded from this financial assessment. This is 
not the case, however, if your client moves into residential care, unless their 
home continues to be occupied by their spouse or by a relative who is aged 
over sixty, or who is incapacitated or by a minor child.

If your client is receiving local authority (LA)  help towards fee payments the 
crucial point to note  is that the LA will only contribute up to a predetermined 
assessed amount, which might not be the same as the fees charged by the 
care home in which your client is  living. This is when “top ups” to the fees 
become relevant, with the individual’s family agreeing to fund the difference 
between the local authority funding and the fees charged by the care home.

Some individuals who are self-funding currently have to sell their home in 
order to access the necessary funds to pay their care fees, although LAs 
have discretionary powers to defer the fees and charge them against the 
home so that the fees are not paid until the homeowner dies.

The election campaign proposals

Funding of the social care system will become an increasingly important 
issue as the number of over 85s is predicted to increase by 106% in the 
twenty years from 2012*. During the election campaign the Conservative 
party proposed that the existing system should be altered so that funding by 
LAs would be available once an individual’s assets fell below £100,000 rather 
than the current £23,250. Crucially, however, the value of the home would 
be brought into account when assessing funding for domiciliary care. This 
means that the changes would be far-reaching as many more people receive 
domiciliary care than move into residential care. 

The Conservative manifesto did not mention any kind of a limit on the 
amount that any individual would have to pay towards their care during their 
lifetime. This contrasted with previous proposals following the Dilnot report 
when it was suggested that a cap would be put in place limiting the fees any 
individual would be liable to pay at a proposed lifetime total of £72,000. This 
proposed cap had previously been deferred until 2020 but the manifesto 
suggested that it would be withdrawn altogether. Subsequently, however, it 
was confirmed that in fact a cap would be put in place.

The Dilnot cap

The cap on social care costs 
proposed by  Andrew Dilnot 
was viewed by him as a way of 
ensuring that the risk of a particular 
individual suffering from an 
illness or condition which led to a 
considerable period spent in care 
was shared by the population as a 
whole. Each individual’s liability for 
care costs would be capped at a 
specified figure and, it was hoped, 
financial products would  become 
available to provide funding for 
the  fees due before the cap was 
reached.
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Lasting Power of Attorney: top 10 tips

Accidents and illness can happen at any age; an LPA ensures that someone 
is appointed to deal with your client’s financial affairs should they be unable 
to do so in the future, and saves a great deal of stress for their family or 
carers.

Here are our top ten tips on making the most of LPAs:

1.  The cost of making an LPA is becoming cheaper. In April 2017 the 
Office of the Public Guardian (OPG) reduced the registration fee for 
an LPA from £110 to £82.  
 

An LPA could save both time and money in the long term as a court 
application for someone to be appointed to look after your client’s 
affairs if they cannot do so is much more expensive than making and 
registering an LPA.

2.  Where there is more than one attorney appointed they can either act 
jointly (ie all attorneys  have to be involved in all decisions) or jointly and 
severally (any one attorney can act alone). If attorneys are appointed 
to act jointly, however, the death, bankruptcy or loss of capacity of any 
one of them will cause the LPA to be revoked, unless a replacement 
attorney is named in the LPA.

3.  If more than one attorney is appointed, it can be specified that they 
should act jointly in respect of some decisions and jointly and severally 
on all other decisions. Two adult children could, for example, be 
appointed to act jointly and severally in all matters except for the sale of 
the family home, where a joint decision could be specified.

4.  It is possible, and often recommended, to appoint a replacement 
attorney if an original attorney can no longer act due to one of the 

events specified in the legislation. For example, a young, single 
person might appoint their parents but if one of them is unable to 

act, a sibling could be appointed to replace the parent who 
could no longer be an attorney.

5.  LPAs can include non-legally binding guidance for your client’s 
attorneys in the form of preferences which can be a useful way for 
them to make clear how they want their affairs to be dealt with in 
the event of their incapacity. An individual might wish to express a 
preference, for example, that certain assets should not be sold unless 
absolutely necessary, or that a named financial adviser should be 
retained to advise on investments. Ethical or religious views that might 
impact on the way your client’s affairs are managed could also be dealt 
within this way.

6.  Occasionally we hear about the misuse of powers of attorney, with 
attorneys taking money from the donor for their own purposes. The 
primary way of avoiding this situation is for your client to appoint 
attorneys they trust completely. They should also give careful thought 
to the identity of the person who should receive notice when their LPA 
is registered. In addition, they should consider stating in the LPA that 
their attorneys are to produce accounts to a professional third party on 
an annual basis;  this will ensure there is independent scrutiny of the 
attorneys’ actions.

7.  An LPA cannot be used until it is registered and, as registration takes 
some weeks, it is recommended that registration of the LPA takes 
place immediately after it is made. This avoids delay at a time when 
important decisions cannot be postponed, for example regarding 
care options. In addition, if anyone were to object to the registration, 
or if there is an error in the LPA which would invalidate it, immediate 
registration means that the person who made the LPA (the donor) is in 
a position to make his or her views known, or to correct the error.

8.  If your client runs their own business as a sole trader, drawing up an 
LPA could be crucial to ensure that their business can be managed or 
wound up if they lose capacity. Your client could have two LPAs, one 
dealing with their personal matters and the other appointing an attorney 
specifically to deal with their business.

9.  Recent Law Society guidance makes it clear that a copy of your client’s 
Will can be provided to their attorneys if they request it and if you 
client has not specified otherwise. If they still have capacity your client 
would be able to consent or object to this disclosure. If they have lost 
capacity, however, and were unable to express their views, a copy of 
their Will would be disclosed to their attorney at the attorney’s request, 
unless the solicitors holding the original Will believed your client’s 
attorneys might not be acting in their best interests.

10. If your client owns shares that are managed by investment advisers 
on a discretionary basis, then on a strict interpretation of the present 
law your client’s attorneys would not be able to allow this situation to 
continue, unless your client has included the necessary authority in the 
LPA. This could cause difficulty in today’s fast moving investment world, 
or require your attorneys to make a court application to acquire the 
necessary powers.

It is never too early to consider making an LPA. Please contact us if your 
client requires more information:

Matthew Parr 
Solicitor 
0345 209 1330 
matthew.parr@clarkewillmott.com

Lasting powers of attorney are often associated with elderly people, but in fact 
everyone should consider making a property and financial affairs Lasting Power of 
Attorney (LPA).
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The perils of probate

are not returned correctly, or valuations are not made in the proper way, then 
HMRC can impose penalties which can amount to up to 100% of the tax 
due. Penalties can also be imposed for claiming a relief which is not in fact 
applicable. It is not just the assets owned at the date of death that affect the 
amount of tax due and it is possible that amateur executors will overlook the 
importance of returning details of lifetime gifts to HMRC.  

Conversely, as IHT is now a complicated tax, it can be easy not to claim 
what is due to the estate (perhaps, for example, the new residence nil rate 
band) which can lead to too much tax being paid and the beneficiaries losing 
out.

Failure to implement the Will’s provisions

Finally it should be remembered that not all Wills are straightforward. In 
particular many Wills drafted before 2007 contain nil rate band discretionary 
trusts on the first death of a couple. These trusts cannot be ignored; they 
either need to be implemented or action taken to bring them to an end 
and any action should be evidenced by a deed. Similarly other will trusts 
such as life interests for the surviving spouse have to be set up or formally 
terminated.

If an executor decides to administer an estate themselves then they should 
be fully appraised of all the above pitfalls: being an executor can be an 
onerous task and they should be aware of the liabilities that may arise.

Clarke Willmott can offer different levels of Probate service depending on 
your client’s needs and requirements: we can either provide a full estate 
administration service or we can simply prepare the tax forms and other 
application papers necessary to obtain the grant of probate. Alternatively we 
can obtain the grant and provide additional advice on an hourly rate without 
taking on the full administration. 

For further information please contact: 
Emma Pope 
Partner  
0345 209 1823 
emma.pope@clarkewillmott.com

In recent years banks have increased the amounts of cash that they are prepared 
to release to the purported executors of an estate without having sight of a grant of 
probate or letters of administration. 
This is welcome for small, straightforward estates, but it is possible that this 
trend could lead to more executors attempting to administer estates without 
professional help. The amateur executor can encounter many problems and 
your clients need to be aware of the following pitfalls:

Identification of beneficiaries

This is a crucial task for any executor and may not always be as 
straightforward as might be thought. Named beneficiaries in the Will may 
have died before the testator and the Will might provide that their children 
should receive the deceased parent’s share of the estate. In those cases the 
children have to be traced and it has to be established that they are who 
they say they are. Sometimes legacies are left to charities that are no longer 
in existence and it can be problematic assessing which organisation receives 
the legacy instead. If there is no Will then an accurate family tree has to be 
prepared and beneficiaries correctly identified.

Once a beneficiary has been ascertained and identified their bankruptcy 
status needs to be checked before any legacy is paid to them. If a 
beneficiary is an undischarged bankrupt the legacy will be due to their 
trustee in bankruptcy and not to the legatee.

Failure to take into account potential claims

It is not only beneficiaries named in the Will who have to be identified. 
In some cases there may be individuals who are not beneficiaries of the 
Will but, because of their relationship to the deceased or their financial 
dependence on them, may have a potential claim against the estate. This 
could include an adult estranged child or someone who the deceased was 
financially maintaining at the time of their death. Such an individual has six 
months from the date a grant of probate is obtained to begin a claim against 
the estate in the courts and once the claim is issued they have a further four 
months in which to serve it on the executors. It can therefore be easily over a 
year from the death before an estate can be safely distributed.

Failure to identify creditors

There may be some obvious creditors of the estate, for example, house 
bills or outstanding care home fees. However, there may also be creditors 
who are not so readily identifiable, and if they are not paid the executors 
could find themselves personally liable for the debts. Executors might not be 
aware, for example, that the deceased had a large income tax liability that 
has not been paid or that the deceased was receiving DSS benefits when 
in fact he was not entitled to do so. There is also the possibility that if the 
estate has large debts it may be insolvent, which means that the debts have 
to be paid in a particular order. 

It is possible for the executors to protect themselves against liability arising 
from unpaid creditors if advertisements are placed in line with a statutory 
procedure.

Failure to account properly for inheritance tax (IHT)

If an estate is liable to pay IHT then the appropriate return has to be made 
to HMRC and interest will begin running on the tax due at the end of the 
month falling six months after the deceased’s death. If the estate’s assets 
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Helping property owners beat fraudsters
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Great service... Great people...

The case, which was highlighted on the BBC’s Rip off Britain and The One 
Show, replayed how two fraudsters used identity theft to transfer the deeds 
of a property into one of the fraudster’s names following which the property 
was put up for auction.

Mark Buckerfield, partner in our Taunton residential property team, said: 
“Property fraud is a real threat and people who have paid off their mortgage 
are in a particularly vulnerable position as there are no lenders or other 
interested parties involved. Similarly people who do not live at their property 
need to be on guard. 

“There are protective measures that property owners can take, for example 
registering with the free Land Registry alert service which ensures they 
receive a warning as soon as anyone attempts to deal with their property.

“However, although the alert service is an effective warning service it does 
not automatically block any dealings. In the case highlighted by the BBC, 
the fraudsters were able to intercept mail, forge signatures and attempt to 
sell the property through auction with no viewings. Fortunately the victim 
stumbled across the advertisement three days before the auction and was 
able to stop the men in their tracks. 

“It shows the lengths fraudsters will go to and for that reason registering a 
restriction on the property register is more secure. This can be done by a 
solicitor for around £200 – £250 plus VAT, which is not a huge amount to 
pay to protect an asset as valuable as a house.

“Sadly it is not something that many people do, but really should be 
something people consider, especially if they have made their last mortgage 
payment or the property is vacant or let.”

HM Land Registry has a Property Fraud Line on 0300 006 7030 for anyone 
who believes a fraud has been committed against their property, or for 
further information about registering a restriction on the property register, 
contact: 

Mark Buckerfield 
Partner 
0345 209 1664 
mark.buckerfield@clarkewillmott.com

A high profile case featured by the BBC, in which fraudsters put a five-bedroom 
home up for sale without the owner’s knowledge, illustrates why your clients should 
take advantage of the Land Registry’s anti-fraud measures.
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