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Discrimination: injury to feelings award Welcome
to the July edition of 
our Employment Law 
Briefing

Hello again from Clarke 
Willmott LLP’s Employment 
& HR team. Welcome to 
another edition of Employment 
Matters. 

For further information on any of the topics 
in this month’s Employment Matters, please 
contact a member of the Employment & HR 
team. 

As ever, we welcome your feedback and 
if you would like to see a particular area or 
topic featured in future issues, please let us 
know by emailing  
bex.sinclair@clarkewillmott.com. 

Kevin Jones 
Head of Employment & HR
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The Court of Appeal overturned both the 
decisions. They held that the uplift would apply 
to both the amounts because discrimination 
compensation should be awarded in the same 
way that it is awarded by the county courts. 
Therefore, the compensation was increased to 
£9,900 and £3,300. 

Comment

Going forward, it is important to be aware that 
an uplift will be applied for personal injury and 
injury to feeling awards. If an employer finds 
themselves in a tribunal situation, they should 
ensure that they are aware of this additional 
cost. In order to limit an employer’s liability in 
discrimination claims, they should ensure that 
their Equal Opportunities policies are up-to-date, 
regular training is provided to its staff (including 
managers) and that they deal with any grievances 
and concerns promptly, taking into account all of 
the parties involved in on the matter.

What is the Simmons v Castle uplift?

Mr Simmons suffered injuries after being hit by a 
car whilst he was riding a motorcycle. Although 
this was a personal injury case, the courts made 
it clear that any compensation for non-pecuniary 
damages should be increased by 10% as part of 
the Jackson reforms.

How is this applied in Employment 
Tribunals?

The Employment Tribunal held, in the case of 
De Souza v Vinci Construction (UK) Ltd, that the 
award of £9,000 for injury to feelings should not 
have the Simmons v Castle uplift applied, but the 
£3,000 awarded for psychiatric damages should. 
Therefore, they increased the £3,000 award 
element to £3,300.

On appeal, the Employment Appeal Tribunal 
judge found that the Simmons v Castle uplift 
would not apply to either the personal injury or 
injury to feelings.

It has been confirmed that a 10% increase should 
apply to non-pecuniary (“pain and suffering”) damages 
for certain civil and personal injury claims. It had been 
unclear, until recently, whether the 10% should apply 
to injury to feelings award in the employment tribunal.

Caution: Scammer alert
The Pension Regulators have recently advised that scammers are issuing fake “Certificate of 
Auto Enrolment Exceptions” to employers. All employers that were established pre April 2017 
should have already received their “staging date”. This is the date in which they must have auto-
enrolled its employees into a pension scheme. If this is not done, the employer can be fined by 
the Pensions Regulator. Use the Pension Regulator’s Duties Checker is a useful resource to 
check your business’s legal responsibilities.

mailto:bex.sinclair%40clarkewillmott.com?subject=
http://www.thepensionsregulator.gov.uk/en/employers/duties-checker.aspx?ed2f26df2d9c416fbddddd2330a778c6=xicswekb-xawziwbs
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How to manage holiday requests

It can be very difficult to make sure that everyone gets the time off that they 
want and the employer may have to disappoint someone by refusing a 
holiday request. Remember all full time employees have the statutory right 
to 5.6 weeks’ paid leave a year (amounting to 28 days for someone working 
5 days a week, including the normal 8 UK public/bank holidays). This guide 
discusses your obligations concerning holiday and answers some of the 
questions you might have.

Can I refuse an annual leave request?

Employees have a statutory right to have annual leave but an employer 
can say when leave can or cannot be taken. The key is to treat all requests 
fairly and consistently and the best way to do this is by having a clear 
holiday booking policy which describes how holiday requests will be 
dealt with. If you do have to refuse a request, it’s important to explain the 
business reason for not granting holiday when this occurs and, if there is still 
dissatisfaction, a robust grievance procedure should be in place to address 
this.

What if the time off is because their childminding arrangements 
breakdown?

Employees have the legal right to reasonable “time off for dependants” to 
deal with emergencies, but there is no set amount. Normally 1 to 2 days off 
should be enough to allow them to put other arrangements in place. This 
would be unpaid. You may suggest that the employee uses annual leave if 
this works for you and them. It is worth having a clear emergency time off 
for dependant’s policy which you can share with your employees explaining 
their entitlements and the process.

How should I handle situations where more than one person wants 
the same holiday time off?

Encouraging your employees to discuss their holiday needs well in 
advance is the most sensible starting point so that you can gauge people’s 
preferences. Some may prefer to avoid holidays during summer months 

and others may have a greater need to take their holidays within the school 
holiday times. Another useful tool is to have a holiday planner somewhere 
clearly visible in the workplace that allows your employees to see who has 
booked holiday and when, so that they can work around one another. 

Should I apply a first come first served system for granting holiday 
requests?

Operating a first come first served system might work but you should 
consider that there will be less organised members of staff who will always 
lose out which, whilst not unlawful, can have a negative impact on your 
relationship with them. It is worth proposing a system where, for example, 
one person gets the first two weeks of August off this year but then they 
cannot have the same two weeks the following year (unless no one else 
in the team wishes to book that time off). If you have a situation where 
two people want the same period of holiday, you should seek to reach 
agreement and if this is not possible determine who can take the leave 
requested.

Do employees accrue holiday when they are on long term sickness 
absence?

Yes they do, even if this means that the holiday needs to be rolled into the 
following holiday year. Your holiday policy should make this clear.

What happens if someone goes off sick when they are supposed to 
be on holiday?

Employees can potentially ask for their holiday to be re-arranged in these 
circumstances, even if this means carrying the holiday into the following 
holiday year. You should ensure that your holiday policy includes a 
comprehensive section that deals with the rules that you want to apply 
when this happens (e.g. sight of medical notes so that you avoid fraudulent 
claims of sickness).

If you require any assistance in reviewing your holiday policy, or any other 
policy or procedure, please do not hesitate to contact us.

It’s that time of year when an employer can expect to receive a higher proportion 
of holiday requests for the warmer summer months. Some employees will have 
planned well ahead and have their holidays agreed several months in advance 
however, other less organised staff may be looking at last minute holiday deals or 
will have just remembered that they need to cover at least some of the school six 
week holiday period when their children are at home! 



Contracts of employment
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In this week’s Employment Matters, we highlight ten key clauses which 
should be in all contracts of employment, regardless of seniority or role:

1.  Flexibility – in the clauses regarding duties, hours and place of 
work. This will enable the employer to make reasonable changes to 
these core terms and ensures the employee is adaptable to meet the 
business’s needs.

2.  Disclosure of other employment – a clause requiring employees to 
seek permission to have another job will ensure that the working time 
regulations are not breached and that there is no conflict of interest as 
a result. 

3.  Policies are non-contractual – whilst employees should be obliged 
to adhere to the employer’s policies and procedures, referring to them 
in the contract can incorporate them as part of the contract. This 
will hinder the employer, in terms of adjusting policies to suit a given 
situation and reviewing and updating them, as they will risk being in 
breach of contract unless they have employee consent. 

4.  Deductions and repayment of training clauses – you cannot 
make a deduction from wages unless it is required by law, there is a 
contractual right, or the employee consents to it. Therefore, employers 
should ensure they have the contractual right to deduct from wages 
any sums the employee owes. If the employer will be paying for 
training for the employee, a separate clause (or agreement) to secure 
the repayment of such fees in the event they leave is essential. 

5.  Confidentiality – whilst there are implied terms of confidentiality, 
these should be supported and the protections enhanced with terms 
in the contract. Therefore, employers should ensure that they have a 
comprehensive definition of what is confidential information for them 
and the limits on the use of this (both during and after employment).

6.  The right to work in the UK – it is a criminal offence to knowingly 
employ, and a civil offence to negligently employ, someone who does 
not have the right to work in the UK. Including a clause in which the 
employee both confirms that they have this right and will advise the 
employer if it ceases places a burden on the employee to keep the 
employer up to date. It is also advisable to hold the contractual power 
to be able to inspect any employee immigration document immediately 
upon demand.

7.  Medical examinations – whilst an employee will have to give their 
consent to attend a medical examination/review and for the employer 
to access their medical records and see the final report, making this 
a contractual obligation means that any refusal will be in breach of 
contract.

8.  Suspend and demote – in some instances, there can be an implied 
obligation on the employer to provide the employee with work. 
Therefore, having the contractual right to suspend an employee will 
prevent the employer from breaching this by suspending as and when 
required. If following a disciplinary an employer wants to demote 
an individual, in place of or as well as a formal sanction, they will be 
in breach of contract unless the employee agrees or they have the 
contractual right to do so. 

9.  PILON and garden leave – these are both optional clauses. The 
PILON enables the employer to terminate the employee’s employment 
with immediate effect, when their may not be grounds for doing so 
summarily, without being in breach of contract by making a payment in 
lieu of notice. The garden leave provision enable the employer to keep 
the employee away from the work place, clients and colleagues during 
their notice period. 

10. Variation - this can enable the employer to make reasonable and 
minor changes to the contract of employment without the employees 
consent. 

If your contract of employment needs reviewing, please contact a member 
of the team.

Issuing staff with effective and up-to-date contracts of employment not only 
satisfies an employer’s legal obligation (of issuing a “written statement of initial 
employment particulars” under section 1 of the ERA 1996) but also provides 
protection. 
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The articles in this briefing are not intended to be definitive statements of the law but instead provide general guidance.
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How our Employment & HR legal experts can can help 
you
HR Guardian: Employment Law insurance that protects your business  
- click to find out more >>

Your HR: Your business, your people, your choice of HR support  
- click to find out more >>

Your People: The complete HR solution  
- click to find out more >> 

Our employment law and HR services
The Clarke Willmott Employment and Human Resources team comprises 
a mixture of experienced employment lawyers and HR consultants. With 
this combination, we provide a genuinely holistic and complete support 
service to employer organisations.

We are a solutions driven team that strives to provide usable commercial 
advice on any “people issue” that an organisation might encounter. 
We are also extremely responsive and always provide advice in “plain 
English”.

Support options include “pay as you go” to comprehensive retainers 
with agreed monthly fees. For those organisations wanting the comfort 

of insurance against employment tribunal claims we offer a very cost 
effective policy and litigation support programme.

For further details about our services please visit our website:

•  Our full employment and HR services

•  Our legal support services

•  Our HR support services

•  Our immigration services

•  Our *Your People HR tool

•  Our fixed fee HR and legal support costs

•  Key employment facts and figures

Join our “HR South West” 
Networking Group on 
LinkedIn. 

Read our ‘HR Bites’ blog. Follow us on Twitter. 
@employment_hr
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