
Time work is work that is paid by reference to the 
time that a worker works. The number of hours 
worked by a ‘time worker’ consists of time that 
the worker is actually working. Actually working 
includes time where a worker is available at or 
near a place of work for the purpose of doing 
time work and required to be available for such 
work, except in relation to a worker who sleeps 
by arrangement at or near a place of work and is 
provided with suitable facilities for sleeping. Time 
during the hours they are permitted to use those 
facilities for the purpose of sleeping shall only be 
treated as being time work when the worker is 
awake for the purpose of working, e.g. “on call” 
workers. 

In the case of Esparon t/a Middle West 
Residential Care Home v Slavikovska, the 
Employment Appeals Tribunal held that where a 
care worker was required to work a number of 
‘sleep in’ night shifts at the employer’s premises, 
and be available for emergency purposes, 
the night shifts did constitute ‘time work’ for 
the purposes of the National Minimum Wage 
legislation, rather than being ‘on call’. As a 
result her flat rate night fee was deemed to be 
an unlawful deduction of wages, due to the 
entitlement under the national minimum wage 
legislation. 

Even though the EAT recognised that it is ‘very 
difficult’ to distinguish between cases where 
the worker was ‘at work’, being paid to be on 
the employer’s premises ‘just in case’, and 
where the worker was ‘on call’ and not deemed 
to be working the whole time, the facts of the 
case made it clear that there is a distinction. 
The essential question was whether it was an 
essential requirement that employee be on the 
premises and was to be paid for being on the 
premises.

An important consideration is why the employer 
requires the worker’s presence. In this case, the 
worker was paid to fulfil the employer’s legal 
obligations, under the regulations pertaining 
to care homes, to have staff available on the 
premises at all times. It was essential for the 
employer that staff be there even if they did 
nothing.

If you have the need for staff to work shift 
patterns or late nights, please do contact us 
to ensure that you are not at risk of a potential 
unlawful deduction of wages claim. We can 
carry out an audit of your existing contracts 
and working practices to ensure you are legally 
compliant.

On call or just asleep? Welcome
to the May edition 
of our Employment 
Law Briefing

Hello again from Clarke 
Willmott LLP’s Employment 
& HR team and welcome 
to another edition of 
Employment Matters. 

For further information on any of the topics 
in this month’s Employment Matters, please 
contact a member of the Employment & HR 
team. 

As ever, we welcome your feedback and 
if you would like to see a particular area or 
topic featured in future issues, please let us 
know by emailing  
helen.brooker@clarkewillmott.com. 

Kevin Jones 
Head of Employment & HR
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The National Minimum Wage Act 1998 applies to most 
workers working or ordinarily working in the UK who 
are over compulsory school age. 
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It is all too easy to say something in the heat of the moment which is open 
to misinterpretation. This can often leave an employer vulnerable to a 
discrimination claim from the aggrieved employee.

In a recent case (Clements v Lloyds Bank), the Claimant was a senior 
manager at the bank who was in his 50s. His manager had concerns about 
the Claimant’s performance and felt that the Claimant was no longer up to 
his role. During a meeting the Claimant’s manager said on two occasions 
that “you’re not 25 anymore”. Although the manager denied using this 
language, the Tribunal found that he had in fact said it and that the 
comment was discriminatory on the grounds of age. 

The Claimant also claimed constructive unfair dismissal. His claim 
succeeded but the Tribunal decided that the above act of discrimination 
did not contribute to the constructive dismissal. In other words, the 
discriminatory words did not contribute to the conduct which entitled the 
Claimant to resign and claim constructive unfair dismissal. 

The Claimant appealed the Tribunals’ decision that his constructive 
dismissal was not caused (at least in part) by the discriminatory comment. 
He also stated that, as it was decided that his manager had lied when he 
denied making the comment, he should therefore have been regarded as a 
liar in relation to other evidence he provided. 

His appeal was not successful. The Employment Appeal Judge ruled that:

• a witness being dishonest in relation to one piece of evidence does not 
automatically mean that they will have been dishonest in relation to all 

of their evidence. The Tribunal had decided that, as a question of fact, 
the Claimant’s manager had not been motivated by age discrimination 
in wanting to remove the Claimant from his post;

• the Claimant had been constructively dismissed due to a course of 
conduct concerned with the manner in which his manager had tried 
to move the Claimant on from his role. The Tribunal had been careful 
not to state that the discriminatory comments had anything to do with 
the constructive dismissal. The EAT suggested that the discriminatory 
comments were trivial and did not contribute to the employer’s 
breach. The desire to remove the Claimant from his role related to his 
performance, not his age. 

It is worth noting that, in his judgment, the Employment Appeal Judge did 
say that “although I would be inclined myself to think that viewed alone 
and objectively [the discrimination] might have been a repudiatory breach, 
by the time of the resignation far more had happened”. It is unusual for a 
Tribunal to decide that a discriminatory comment is not sufficiently serious to 
constitute a repudiatory breach entitling the employee to resign and perhaps 
not an approach that will be readily repeated. 

What is certain in this case is that the comment proved to be very costly to 
the employer and clearly demonstrates the danger of making off-the-cuff 
comments, which may seem perfectly innocent at the time, but can result in 
months, if not years of time consuming and expensive litigation.

Age discrimination and constructive 
dismissal: Keep control of your statements to employees

We have often emphasised the importance of careful communication and choosing 
the correct words to use when discussing performance issues with staff.

If an employer employs someone without the right to work in the UK they 
can face severe financial penalties (as detailed in our article ‘Permission to 
work in the UK – update on fines’ on page 3) and potentially a jail sentence. 

If an employer discovers that an employee does not have the right to work 
in the UK, or that their right has ended, they cannot continue to employ that 
particular person. 

However, there have been various cases in Employment Tribunals and the 
Employment Appeal Tribunal relating to the rights of someone who does not 
have the right to work in the UK when it comes to bringing a claim. A recent 
case (Wijesundera v Heathrow) in the EAT explained this in the context of 
various discrimination claims. 

A Sri Lankan national working in the UK without a valid work permit (and 
therefore illegally) was allowed to bring claims for discrimination (including 
sexual harassment) because the EAT decided that these claims were 
not inextricably linked to her illegal employment contract. Therefore the 

employer was not allowed to rely on the defence of illegality to avoid the 
employee’s claims against it. In this case the EAT allowed her to bring claims 
related to pre-employment (i.e. when she was a job applicant) but not 
relating to her dismissal as this aspect was inextricably linked to her right to 
work in the UK and therefore to illegality. 

As a general rule, the EAT has decided that its approach should be 
‘to consider whether the applicant’s claim arises out of or is so clearly 
connected or inextricably bound up or linked with the illegal conduct of 
the applicant that the court could not permit the applicant to recover 
compensation without appearing to condone that conduct’.

This case clearly shows that claims for discrimination are not as clear cut 
as other claims, such as unfair dismissal which would rarely be allowed to 
succeed in circumstances of illegality. 

Discrimination: right to work in the UK

It is common place for employers to ask for various documents and forms of ID 
when you start work for them. This is because they must ensure that all of their 
employees have the right to work in the UK. 
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Permisson to work in the UK: 
update on fines
The Home Office has published a code which provides guidance on the factors 
which will be considered by the Home office when determining 
any fines payable as a result of the illegal working. 
The code on preventing illegal working came into force on 16 May 2014. It 
sets out which documents employers need to check in order to establish 
the statutory defence to the offence of employing an illegal worker. In 
addition, the code provides that an employer will have a “grace period” of 
60 days to carry out fresh checks following a TUPE transfer. 

Employers are at risk of civil penalties up to £20,000 for knowingly 
employing an illegal worker. This increase also came into force on 16 May 
2014. 

The code sets out a “consideration framework” and “penalty calculator”, 
which explains how different factors are likely to lead to different penalties. 
The mitigating factors are not changing from the existing code. The following 
are factors which will be considered in mitigation: whether it is an employer’s 
first offence; whether the employer reported the suspected illegality; the 
degree to which the employer co-operated with Home Office investigation 
and whether there are effective document-checking practices in place. 

The number of documents that are considered acceptable for 
demonstrating a right to work in the UK has been reduced. List A contains 
the range of documents which may be accepted for checking purposes for 
a person who has a permanent right to work in the UK; List B contains the 
range of documents which may be accepted for checking purposes for a 
person who has a temporary right to work in the UK.

If employers follow the prescribed right to work checks they will establish a 
continuous statutory excuse for the duration of that person’s employment, 

even if they 
are found to be 
working illegally. 
Employers will be 
required to carry out 
a follow-up checks for 
employees who have a 
temporary right to work in 
the UK. 

Instead of repeating these follow up checks every 12 
months in respect of those with only a temporary right 
to work, the new code reduces the burden on the employer 
linking the requirement to repeat the check in line with the 
expiry of the visa.

Despite the relaxation in the administrative burden, employers must ensure 
that the correct documents are obtained and checked at the outset of the 
employment relationship in order to establish a statutory excuse. 

Particular caution must also now be exercised when employing students 
to ensure they are only working the permitted number of hours during term 
time and vacation. 

It is important that employers get it right when employing migrants with a 
temporary right to work in the UK. Please contact our specialist business 
immigration team if you have any queries.

A recent case (Panayiotou v Chief Constable Kernaghan) has demonstrated 
some interesting points to highlight.

Mr Panayiotou was a policeman for Hampshire Constabulary. He brought 
his claim to the Tribunal as he felt that he had been dismissed because 
he had made a number of protected disclosures in the course of his 
employment. His employer argued that he was dismissed due to his 
long term absence. He argued that the poor treatment or ‘detriment’ 
that he had received at the hands of his employer was a direct result of 
the protected disclosures that he had made. The Claimant had made a 
number of protected disclosures concerning the attitude of his colleagues 
towards certain racial groups. Although his concerns, after investigations 
by his employer, appeared to be well founded, he was not satisfied with 
the action taken by the force and proceeded to take matters into his own 
hands by making further complaints, sending numerous letters and taking a 
lot of management time. He ultimately in the view of his employer became 
unmanageable. 

In respect of the poor treatment of the Claimant, his employer refused to 
agree to his request for involvement in his wife’s business. During a long 
period of sickness, he was arrested, subject to surveillance and kept in the 
dark by his employer and this was all related to his alleged involvement in 
his wife’s business without permission whilst still receiving pay. The Tribunal 
was very critical of the overall approach of his employer in these events 

and particularly the costs and man power involved in this operation. The 
Claimant was eventually dismissed as a result of this undercover operation 
as his interests in his wife’s business were deemed to be incompatible with 
his role as a police officer.

The Claimant’s claim was unsuccessful. The Tribunal decided that, whilst 
it was clear that his employer had treated him very badly at times, it was 
his behaviour following disclosures, rather than the fact that he had made 
a protected disclosure in the first place, along with his lengthy absence 
on health grounds, which lead to his dismissal. In other words, it was the 
actions of the Claimant after and not because he had made the protected 
disclosure which led his employer to be hostile towards him. 

On appeal the Employment Appeal Tribunal upheld the decision of the 
Tribunal at first instance. The Claimant’s appeal was therefore unsuccessful. 
This case demonstrates that even if a disclosure does qualify an employee 
to be considered a whistle blower, it is still necessary for them to ensure that 
they behave in an appropriate way following their disclosure. There is a clear 
limit to the level of protection afforded to a whistle blower. One thing that 
makes this case unique is that police officers are restricted from bringing a 
standard unfair dismissal claim. If the same facts were before the Tribunal in 
an unfair dismissal claim, it is possible that the Tribunal would have found in 
the Claimant’s favour on that aspect alone.

Protected Disclosures in the Tribunal
People who make protected disclosures or ‘whistle blowers’ have been frequently 
making the headlines in the media over recent months.
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By far the best way is to have express clauses included in the employee’s 
contracts of employment. These clauses can be sufficiently detailed to 
ensure proper coverage of all items that could be considered confidential 
and more importantly of commercial value. 

So what if there are no express provisions? In such circumstances, the 
employer may be protected if the information is considered to be of such 
a high level of confidentiality to amount to a “trade secret”.  If confidential 
information is a trade secret courts will give the employer help even if 
there is no express written provision in the contract. In other words the 
court will imply into the contract protection for such high level confidential 
information.

In the case of Warm Zones v Sophie Thurley, the employer was protected 
by express and implied confidentiality provisions in the employee’s contract 
of employment. As a result, the court was willing to grant an interim 
injunction compelling former employee to allow viewing and copying of their 
personal computer due to alleged breaches of the employer’s confidential 
information.

The former employees were accused of having copied and/or disclosed a 
customer database to a competitor whilst still employed by Warm Zones 
breaching implied and express duties of confidentiality. 

There was email evidence that strongly suggested the employees were 
attempting to sell information from the database. The Judge was ‘sceptical’ 
as to whether the employees could prove alternative explanations for their 
behaviour at a full hearing. In the event that they could not and an injunction 
was granted, damages would not be an adequate remedy for the employer 
Warm Zones as the confidential database would have already been 
compromised.

The injunction was granted even though the employee argued that the 
application was designed as a “fishing expedition” to seek privileged 
information and harass the former employee during her unfair dismissal 
proceedings against her former employer Warm Zones.

This case proves how far the courts will go to prevent the dissemination 
of confidential information, when employees have acted in breach of 
their implied and express confidentiality duties. If you have employees 
you suspect are acting in breach of their express and implied duties of 
confidentiality, please contact a member of the Employment & HR team.

Confidential Information:  
Personal computers are not safe when there has been a breach

It is not unusual for employees to try to use confidential information obtained 
from their former employer. So how should you go about protecting confidential 
information such as price lists, customer databases and the like?
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