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Focus on: religious discrimination and 
harassment Welcome

to the June edition of 
our Employment Law 
Briefing

Hello again from Clarke 
Willmott LLP’s Employment 
& HR team. Welcome to 
another edition of Employment 
Matters. 

For further information on any of the topics 
in this month’s Employment Matters, please 
contact a member of the Employment & HR 
team. 

As ever, we welcome your feedback and 
if you would like to see a particular area or 
topic featured in future issues, please let us 
know by emailing  
bex.sinclair@clarkewillmott.com. 

Kevin Jones 
Head of Employment & HR
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•  creating an intimidating, hostile degrading, 
humiliating or offensive environment for that 
worker.

Harassment can include:

•  abusive language, including racist or 
religious jokes and can include “banter”;

•  the display of racially offensive written 
material;

•  physical attacks, threatened assaults; and

•  exclusion from workplace events and social 
occasions.

For the employee the result of workplace 
discrimination or harassment is the same; it can 
lead to stress, health problems, psychological 
problems and physical injury. It can lead to 
employees leaving their jobs rather than facing 
continuing harassment. 

For the employer discrimination can be a 
minefield leading to increased sickness absence 
and an increased burden on HR departments to 
deal with and manage sickness absence and the 
return to work procedure, reduced productivity, 
high staff turnover and costly Tribunal claims 
which in turn may harm the public image of a 
business. 

Continued on page 2

Muslim employees are protected from 
discrimination on the grounds of race, religion 
or belief under the Equality Act 2010. Muslim 
employees with over 2 years’ continuous service 
also have the right not to be unfairly dismissed 
under the Employment Rights Act 1996 and are 
also afforded whistleblower protection. 

Discrimination by employers can be direct or 
indirect. However in our experience intentional 
direct racial or religious discrimination is rare 
amongst our clients’ businesses, unlike racial 
or religious harassment (a form of direct 
discrimination) which can be a more subtle 
trap for employers to fall into. This is because 
harassment can also take place by employees 
against each other without the knowledge of the 
employer and yet the employer still be liable for 
the consequences. 

What is religious or racial harassment?

Racial or religious harassment is a form of direct 
race discrimination whereby an individual is 
treated less favourably because of their own race 
or religion, the race or religion of someone they 
are associated with or how their race or religion 
is perceived. It involves a person engaging in 
unwanted conduct which is related to race or 
religion and which has the purpose and effect of:

•  violating the worker’s dignity; or

In the wake of the recent and horrific terror attacks in 
the UK and the reported increase in hate crimes, we 
reflect upon what protections our UK employment 
law, in particular discrimination laws, offer Muslim 
employees at work and what employers should be 
doing to strike a fair balance between employees.
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Focus on: religious discrimination and harassment - continued
What can employers do?

Provided that they know about the issue, employers have two ways of 
handling a complaint of alleged discrimination; informally or formally. Either 
way it should not be ignored.

Where an employee makes a complaint, the employer may choose to deal 
with it informally by having a quiet word with all of those involved to reach a 
resolution for all parties. This may prevent it escalating and possibly ending 
as an Employment Tribunal claim.

However, where the conduct is deemed to be sufficiently serious and/or 
evokes strong feelings for the recipient or where the employer thinks there 
are wider workplace issues or factors at stake which mean the matter must 
be escalated, the complaint should go through a formal approach using a 
formal grievance procedure, and possibly a disciplinary procedure, too.

In certain situations, an employer may consider temporary measures, 
such as the temporary transfer or suspension of an employee whilst an 
investigation into the alleged harassment is conducted or splitting up 
employees who are in dispute whilst investigations take place.

In any dispute between employees, an employer should always try to be 
mindful of both sides of the story which may be especially difficult in current 
climes. Consider whether confidential counselling is appropriate for either 
or both employees and make available helpline numbers and employee 
assistance details if they are offered by your organisation. 

Consequences of discrimination for employers

Under the Equality Act an employer can be held liable for the actions of an 
employee when they occur “in the course of their employment” and the 
employer knows or ought to know that harassment is taking place and fails 
to take reasonable steps to prevent it. 

Compensation for dismissal (including constructive dismissal) arising from 
discrimination is uncapped and may be awarded in addition to an award 
for injury to feelings. The injury to feelings award bands have been revised 
with inflation following the case law developments and a higher award 
could even be £41,766 to date (the Simmons v Castle uplift applies at the 
courts discretion if they determine the award of damages does not reflect 
the injury). On top of this, the potential costs of adverse publicity from a 
finding of race or religious discrimination against an employer are perhaps 
unquantifiable. 

Where harassment also results in an injury to an employee’s health or places 
them under stress, the employer might be held in breach of their obligations 
under the Health and Safety at Work Act 1974 and the Management of 
Health and Safety at Work Regulations 1999. This could potentially give rise 
to a personal injury claim as well as an Employment Tribunal claim.

How should employers respond?

Policies: Implement and maintain unambiguous anti-discrimination, bullying 
and harassment policies and ensure that these are clearly communicated to 
all employees. Consider whether policies are up to date legally and whether 
they have kept pace with political and social changes. 

Training: Provide regular training for employees and managers to 
ensure that they have sufficient understanding of what is acceptable and 
unacceptable conduct and what employees can do if they feel threatened or 
unhappy.

Grievances: Take employee’s complaints seriously and conduct thorough 
investigations in line with company procedures. Any sanction imposed 
should be reasonable and proportionate to the offending conduct. 

Look and Listen: Ensure that managers are well trained in these issues 
and are visible in all parts of the workplace and are able to deal with issues 
as they arise sensitively and with compassion.



Sex discrimination case - equal rights to have time off after birth for 
fathers
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The facts

Mr Ali was employed by Telefónica and was TUPE transferred to Capita 
Customer Management in July 2013. After his daughter was born 
prematurely in February 2016 he took two weeks of paid paternity leave as 
well as two weeks of annual leave. Unfortunately his wife was diagnosed 
with postnatal depression and received advice that she should return to 
work to aid her recovery. In order to accommodate this, the couple decided 
that Mr Ali would take time off to care for his daughter and so he discussed 
taking the extra leave with his employer. At that time he was told he could 
take the leave under the Shared Parental Leave rules, but he was told that 
he would only be entitled to statutory pay. 

Mr Ali raised the issue that a hypothetical female employee, who had been 
transferred from Telefónica to Capita, would in fact be entitled to 14 weeks’ 
paid maternity leave and so he was being discriminated against. Mr Ali 
accepted there was a distinct difference between maternity and paternity 
leave in the two weeks immediately after the birth of his daughter, (when 
his wife received compulsory maternity leave to help her physically recover), 
however, beyond those first two weeks, he argued that by not paying him 
the equivalent remaining 12 weeks’ full pay, his employer was effectively 
overwriting the choice he and his wife wanted to make to allow him to take 
more responsibility for caring for their child.

The tribunal found in favour of his direct sex discrimination claim. In the 
judgement documents Tribunal Judge Rogerson said “It was not clear why 
any exclusivity should apply beyond the two weeks after the birth. In 2016, 
men are being encouraged to play a greater role in caring for their babies. 
Whether that happens in practice is a matter of choice for the parents 
depending on their personal circumstances, but the choice made should 
be free of generalised assumptions that the mother is always best placed 
to undertake that role and should get the full pay because of that assumed 
exclusivity”. Mr Ali also brought victimisation claims against his managers for 
their treatment of him during this period of dispute and the tribunal ruled in 
favour of four of the five alleged claims.

This decision contrasted with a previous Employment Tribunal decision 
(Hextall v Chief Constable of Leicestershire Police) where it was held that 
there was no discrimination when offering enhanced maternity pay, but not 
offering an enhanced Shared Parental Leave Pay. The Judge in this case 
argued that the correct comparator would be a female on Shared Parental 
Leave Pay rather than a male. It is understood that both decisions have 
been appealed to the Employment Appeal Tribunal. 

What should business do in light of this decision?

These decisions are not binding against other first instance tribunals, 
but they may be taken into consideration. If an appeal is allowed, the 
Employment Appeal Tribunal would provide clarity on the issues that are 
raised. It is at this point the judgment will become binding on first instance 
tribunals. 

Employers may wish to take this opportunity to review their current policies 
and clarify the business reasons behind them, whilst keeping up to date on 
how this authority develops through the EAT.

Family Friendly Policies

Its worth emphasising that having well thought out flexible working practices 
and family-friendly policies can play a big part in an overall attraction 
and retention strategies for employers and so it is important to have 
comprehensive and up to date policies covering Flexible Working, Maternity 
Leave, Shared Parental Leave, Parental Leave, Paternity Leave, Adoption 
Leave and Emergency Time of for Dependants. If you require any assistance 
in reviewing your policies, please do not hesitate to contact us.

In a recent Employment Tribunal case Mr M Ali v Capita Customer Management, 
a tribunal found that Mr Ali was subjected to sex discrimination when his employer 
refused to allow him to take additional shared parental leave at full pay.



 Our employment law and HR services
The Clarke Willmott Employment and Human Resources team comprises 
a mixture of experienced employment lawyers and HR consultants. With 
this combination, we provide a genuinely holistic and complete support 
service to employer organisations.

We are a solutions driven team that strives to provide usable commercial 
advice on any “people issue” that an organisation might encounter. 
We are also extremely responsive and always provide advice in “plain 
English”.

Support options include “pay as you go” to comprehensive retainers 
with agreed monthly fees. For those organisations wanting the comfort 

of insurance against employment tribunal claims we offer a very cost 
effective policy and litigation support programme.

For further details about our services please visit our website:

•  Our full employment and HR services

•  Our legal support services

•  Our HR support services

•  Our immigration services

•  Our *Your People HR tool

•  Our fixed fee HR and legal support costs

•  Key employment facts and figures

Join our “HR South West” 
Networking Group on 
LinkedIn. 

Read our ‘HR Bites’ blog. Follow us on Twitter. 
@employment_hr
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Discrimination case update: Charlesworth v Dransfields Engineering 
Services Limited

Facts

Mr Charlesworth (“the Claimant”) was a Branch Manager for the 
Respondent company, Dransfields Engineering Services Limited 
(“Dransfields”). Dransfields was not making sufficient profit and it had been 
looking to make cost savings and/or redundancies since 2012. 

Mr Charlesworth was diagnosed with renal cancer and, in October 2014, 
had an operation. He was off work until 15 December 2014 when he was fit 
to return to work.  

In early March 2015 Dransfields set out the business reasons for Mr 
Charlesworth’s role being at risk of redundancy. A number of consultation 
meetings followed during which the top-heavy management structure was 
blamed for Dransfields’ lack of profitability. There were no suitable alternative 
vacancies in the business and, although Mr Charlesworth was invited to put 
forward suggestions for avoiding a redundancy, none were made. 

Mr Charlesworth’s employment was terminated by reason of redundancy 
but he did not appeal the decision. He later pursued a claim for direct 
disability discrimination, unfair dismissal and discrimination arising from 
disability. 

Decision

The Employment Tribunal found that: 

•  Mr Charlesworth had not been treated any differently to someone who 
was not disabled and dismissed his direct disability claim. Furthermore, 
there was a desire to make cost savings, the opportunity to make 
savings as a result of a restructure came about and this was the 
reason for his treatment, rather than his disability; 

•  Dransfields had identified an opportunity to make a £40,000 saving by 
absorbing Mr Charlesworth’s responsibilities into other posts and this 
was a reason related to redundancy. Furthermore, he was in a pool of 
one and there were no other alternative positions. Consequently, it was 
fair; and 

•  Although there was a link between Mr Charlesworth’s absence and the 
decision to dismiss him, this was only because it gave Dransfields the 

opportunity to identify that it could manage without him. This was not; 
however, the same as dismissing him because of his absence.

Appeal decision

Mr Charlesworth appealed the decision to the EAT on the basis that the 
Employment Tribunal had applied the wrong test when considering the 
discrimination arising from disability claim. The Claimant’s argument was 
that a connection was sufficient to satisfy the test. This was rejected.

The EAT considered the leading cases in the area as there was thought to 
be tension between the two. One case established a two-stage approach: 
first, there must be something arising in consequence of the disability; 
and secondly, the less favourable treatment must be because of that 
something. The EAT agreed with this approach. The second case referred 
to an influence or cause that operated in the mind of the discriminator 
(consciously or subconsciously) to a significant extent so as to become the 
effective cause for the treatment. The EAT found there was conflict between 
these approaches. 

It was held that a “significant influence” was required and not a mere 
influence. Further, the Employment Tribunal had made no error of law and 
had correctly directed itself as to the causation test. Therefore, it was able 
to conclude that the Claimant’s absence merely present an opportunity 
to identify that it could manage without him and was not the cause of his 
dismissal. 

Comment

In this case, the disability was the context for the absence and had no 
casual link with the decision to dismiss. The EAT noted that each case 
would depend upon its specific facts, as to whether the disability was the 
context or casual link; however, it provided no guidance as to when the 
latter might be the case. 

Any employer looking to rely upon the fact that someone’s absence has 
demonstrated that their role is redundant should ensure that their absence 
has been long enough to genuinely support this conclusion.

Please do not hesitate to contact us if you need any assistance with any 
redundancy procedures or long term sickness absence.

In the case of Charlesworth v Dransfields Engineering Services Limited, the 
Employment Appeal Tribunal (“EAT”) reviewed the correct approach for establishing 
causation in a discrimination arising from disability claim. 

https://www.clarkewillmott.com/wp-content/uploads/2017/06/CW_EmploymentLawandHRConsultancyServices.pdf
https://www.clarkewillmott.com/wp-content/uploads/2017/06/CW_EmploymentLawandHRConsultancyServices_Legal_Support.pdf
https://www.clarkewillmott.com/wp-content/uploads/2017/06/CW_EmploymentLawandHRConsultancyServices_HR_Support.pdf
https://www.clarkewillmott.com/wp-content/uploads/2017/06/CW_EmploymentLawandHRConsultancyServices_Immigration_8pp_A6_v8.pdf
https://www.clarkewillmott.com/wp-content/uploads/2017/01/HR-Your-People-2017.pdf
https://www.clarkewillmott.com/wp-content/uploads/2017/06/Employment_RetainerFlyer_May17_A4.pdf
https://www.clarkewillmott.com/wp-content/uploads/2016/06/Employment-rates-and-measures-2016.pdf
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How our Employment & HR legal experts can can help 
you
HR Guardian: Employment Law insurance that protects your business  
- click to find out more >>

Your HR: Your business, your people, your choice of HR support  
- click to find out more >>

Your People: The complete HR solution  
- click to find out more >> 

Sponsoring a skilled migrant worker: Prescribed methods of 
advertising
In our recent edition of Employment Matters, we discussed the importance 
of conducting a Resident Labour Market Test (“RLMT”) before hiring a 
migrant worker that requires a Tier 2 (General) visa. To read this article, 
please click on our April 2017 edition of Employment Matters.

The RLMT is the test that must be satisfied in order to hire a foreign migrant. 
This ensures that the job is advertised to all settled workers in the UK and 
that the role cannot be fulfilled by a “settled worker” (i.e a worker who 
has permission to stay and work in the UK without any limit in time). The 
Company must use two of the following prescribed methods of advertising:

•  Jobcentre Plus Universal Jobmatch service. This is one of the 
compulsory methods of advertising for most employers. The exception 
to this rule is:

• If the employee is going to earn more than £73,900 or more (after 
6 April 2017)

• For milkround recruitment exercises.

• For jobs which fall within the PhD level SOC codes.

• Where there will be stock exchange disclosure requirements.

• For trainee barrister pupillage positions.

• For jobs which do not require the RLMT.

•  National newspaper that is published at least once a week. The 
newspaper also needs to be a UK wide newspaper, or needs to be in 
the catchment area of the job location. 

•  Professional journal which must be a relevant journal. The journal must 
be available throughout the UK through retail outlets or subscription.

•  The university milkround (an annual recruitment programme that 
employers attend in order to recruit graduates/interns). In order to rely 
on this advertising method, the employer must attend the lower of:

• a minimum of 3 universities; or

• all the universities that supply the relevant course. 

• Rolling recruitment campaigns.

• Recruitment agency and head-hunters.

•  Internet but the advert must be freely available on:

• A government website (i.e. Jobmatch or Jobcentre online).

• An online newspaper.

• An online professional journal.

• A website of professional recruitment organisation.

• The employer’s own website, if the employer has 250 or more 
employees.

There are certain circumstances which do not require the employer to 
conduct a RLMT, for example, if a migrant is already in the UK under a Tier 
4 (student) category and they have received their final results in either a 
degree, postgraduate certificate in education, diploma or PHD, an employer 
will not have to carry out the RLMT or if the worker earns more than 
£159,600 per annum. 

Finally, an employer needs to ensure that they keep an accurate and 
compliant record of all the advertisements that they have placed for the job. 
This is a requirement of the Sponsor Licence recording obligations under 
Appendix D.

Please contact our business immigration team if you would like advice 
in hiring a foreign migrant to ensure that you comply fully with the Home 
Office’s requirements.
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