
Welcome
to the Spring 2017 
edition of Retail Line
After months of uncertainty waiting for Article 
50 to be triggered, negotiations to leave the 
EU are now under way, but it will be some 
time before any operational agreements are 
in place.  “Home-grown” legislative changes 
taking effect this month will, however, have 
an impact on retail and leisure businesses, 
particularly those dependent on workers paid 
the National Living Wage or facing business 
rates increases. 

In this edition of Retail Line, we examine 
the liability of businesses for the actions of 
their intelligent machines. Only a few years 
ago, predictions that robots would play an 
essential role in the supply chain seemed like 
science fiction, but they are now used so 
widely that we start this edition by looking at 
their potential liability for personal injury.

Our property experts look at the forthcoming 
implementation of the MEES Regulations and 
first considerations before developing vacant 
retail space. We report on a case where it 
was held that criminal liability is not limited 
to the sale of “counterfeit” goods and an 
Employment Tribunal case that clarifies the 
status of workers in the gig economy.   
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Robots in retail: the liability implications of 
turning science fiction into science fact
MEPs have voted in favour of creating a 
European legal framework to regulate the 
creation and use of robotics and artificial 
intelligence, particularly with regard to their legal 
status and to clarify liability for accidents involving 
driverless cars. 

Retailers have been using robots extensively 
in their warehouses for some time, but in 
response to the changing shopping habits of 
their customers, they are starting to embrace 
automation in their stores and back offices. 
Experts believe robots will “unleash a new 
industrial revolution”, and have an impact on 
almost every aspect of society.

Does this new world, which has so many echoes 
of Sci-Fi classics, pose some real and genuine 
problems? What happens if something goes 
wrong? What if a human suffers harm at the 
hands of a robot? 

Could a robot cause injury?

A report presented to MEPs by the European 
Parliament’s Legal Affairs Committee says people 
should be able to use robots “without risk or fear 
of physical or psychological harm”. However, 
when it is also accepted that it may be possible 
that the artificial intelligence of robots might 
surpass human intellect over time, how easy 
will that be to achieve? Even the presence of a 
recommended “kill switch” will only be effective if 
the human has the physical and mental capacity 
to know when and how to use it.

Rules being formulated for if and when robots 
become self aware will include:-

•  Robots should not injure a human being or, 
through inaction, allow a human being to 
come to harm

•  Robots must obey orders given by human 
beings, except if this would conflict with the 

first rule

•  Robots must protect their own existence so 
long as this does not conflict with the first 
two rules

But will robots make judgements in a different 
way to humans? Would an apparent lack of 
emotion lead to decisions being taken which 
could cause harm if a robot assessed this as the 
least worst option?

Putting the ethical issues to one side, where 
will legal liability arise if an employee is injured 
by a self aware robot? The report suggests that 
liability should be proportionate to the level of 
instructions given to the robot and its autonomy, 
specifically: “The greater a robot’s learning 
capability or autonomy is, the lower the other 
parties’ responsibilities should be and the longer 
a robot’s ‘education‘ has lasted, the greater the 
responsibility of its ‘teacher’ should be”. This 
could be a potential minefield in assessing who 
will bear responsibility for the actions of a robot 
– will it be the employer, designer, manufacturer, 
owner or teacher? No doubt careful regulation 
will be required, and a whole new area of 
insurance will open up.

The future

Drones and robot pickers are already 
commonplace in warehouses, but there is no 
doubt that retailers and their supply chains are 
undergoing a rapid period of change in this 
area. Many benefits will follow, but consideration 
needs to be given to the issues of ensuring safe 
systems and dealing with legal liability if things do 
go wrong. For further information please contact:

Philip Edwards 
Partner 
0345 209 1875 
philip.edwards 
@clarkewillmott.com
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The gig economy
Retail and hospitality businesses face considerable increases to their wage bills from 
this month as a result of the National Living Wage, maintaining differentials and the 
apprenticeship levy.
Forced between passing the cost on to their customer, or bearing the cost 
themselves in order to remain competitive, many could  be re-thinking their 
business models and considering engaging individuals on flexible, short 
term assignments within the gig economy.

We have seen a surge in recent headlines surrounding the rights of 
workers in the ‘gig economy’ from Uber drivers to Deliveroo.  A recent 
case in the Employment Tribunal, however, illustrates that business owners 
need to ensure that the agreement reflects the true nature of the working 
relationship.

CitySprint is one of the UK’s largest courier businesses, using 3,200 
couriers which it classes as self-employed.  Margaret Dewhurst, a 
cycle courier for CitySprint, brought a claim for two days’ holiday pay.  
Employees and workers are entitled to paid holiday, whereas self-employed 
individuals are not. To succeed in her claim, Ms Dewhurst therefore had to 
demonstrate that she was a worker, rather than self-employed. 

The Employment Tribunal had to consider: 

1.  whether the contract expressed the true agreement between the 
parties; 

2.  whether Ms Dewhurst satisfied the definition of a worker; and 

3.  if so, when Ms Dewhurst held worker status to calculate how much 
she was due. 

Ms Dewhurst signed a “Confirmation of Tender” document which described 
her as “a contractor” and included a “tick” box exercise against a number of 
statements. These included that she: 

•  was not obliged to provides services; 

•  was not entitled to be offered work; 

•  could send a substitute provided they satisfy certain criteria; 

•  did not get paid if she did not work; 

•  was not entitled to holiday, sick or maternity pay; and 

•  covered her own costs

All of these points were designed to support and evidence that she was 
self-employed.

A two day induction “covered every facet of the job and set down in precise 
terms the way in which [she] was expected to work at each stage of the 
process”. 

Ms Dewhurst had no start or finish time but generally worked four days a 
week. Once she was “on circuit”, she was paid 
per job. On induction couriers were told that 
all payments would be made weekly in arrears 
and there was a self-billing service with invoices 
available on their iFleet system. In reality, CitySprint 
automatically calculated payments and paid them 
one week in arrears, less deductions. 

Although couriers were allowed to send 
substitutes, the website describes a “secure, 

dedicated service” with couriers who are “fully trained”. 

Furthermore, the terms of substitution would only allow for Ms Dewhurst 
to use another courier on the circuit, due to the complexity of invoicing, 
allocation of jobs and liaising with customers. There were no examples of 
this happening and, in reality, it was unlikely that a substitute could be used.

Ms Dewhurst was provided with an electronic “CityTrakker” device (to track 
her whereabouts and help manage jobs), a bag, uniform and ID, which 
she paid for through weekly deductions. Although CitySprint denied that 
couriers were required to wear a uniform, the Employment Tribunal found 
that this was at odds with it trying to sell the image of a professional looking 
fleet of couriers. Couriers did, however, have to provide their own bike. 

The Employment Tribunal found that, in many cases, the agreement did 
not reflect the reality of the situation. Furthermore, due to the limited 
circumstances in which a substitute could be provided, it was found that 
Ms Dewhurst was contracted to provide a personal service. 

Ms Dewhurst had little autonomy in terms of how the service was provided; 
she was required to log in and out of the Citytrakker when she joined and 
left the circuit, she had to wear a uniform, was directed by a controller, was 
told what to do if a parcel could not be delivered; and even instructed to 
smile. Therefore, the Employment Tribunal found that Ms Dewhurst was 
not working for herself with CitySprint as her customer, but on CitySprint’s 
behalf and was integrated in to the business. Therefore, Ms Dewhurst was 
a worker. 

When it came to determining when Ms Dewhurst was working, the 
Employment Tribunal held that this was the case during the time that she 
was on circuit. 

Although this dispute arose with regard to only two days’ pay, it exposes 
CitySprint to similar claims from the remainder of its couriers. 

With more businesses paying workers “per job” instead of employing them 
on a full time basis, we are seeing more cases involving the status of the 
worker. The Employment Tribunal places more weight on the actual working 
arrangements (and what happens in practice) rather than what is recorded 
in the paperwork.  

Employers are therefore advised to check the employment status of all 
their staff, whether they are casual workers, agency workers, consultants, 
contractors or employees. An assessment should be made of any 
individuals classed as self-employed to ensure that this reflects the nature of 
the relationship in practice.  Whilst a document is not definitive, you should 
also ensure you review your contractual arrangements, seek guidance and 
operate what you have provided for in your agreements.    

For further information about any employment 
matters, or a review of your status queries or 
documentation, please contact:

Paula Squire  
Senior Associate 
0345 209 1200 
paula.squire@clarkewillmott.com
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From 1 April 2018 it will be unlawful for a landlord to grant a new lease of a 
commercial property that falls below the minimum energy efficiency standards 
(MEES); and from 1 April 2023 it will be unlawful for a landlord to continue to let a 
commercial property that falls below those standards.
The MEES are set out in the Energy Efficiency (Private Rented Property) 
(England and Wales) Regulations 2015 (the Regulations), which tell us that 
a sub-standard rating would be an F or G rating. Landlords can claim an 
exemption where:

1.  a tenancy is created for a term certain not exceeding six months

2.  a lease is created for a term certain of 99 years or longer

3.  they are unable to obtain a third party’s consent that is required before 
carrying out the energy saving works

4.  a surveyor has provided a report that making relevant energy 
improvements would reduce the market value of the property by more 
than 5%

5.  all relevant energy improvements for the property have been made or 
none can be made to improve the rating to E or above. A “relevant 
energy improvement” is one that will pay for itself within seven years.

Exceptions 3 to 5 must be up to date and registered on the PRS Register 
to be effective.

With the first compliance date only a year away, the government has 
published guidance intended to help landlords comply with the Regulations, 
including:

•  A landlord of a non-domestic property which is not legally required 
to have an EPC is not bound by the 2015 Regulations, for example 
if the EPC Regulations do not require the property to have an EPC 
or because the EPC reaches the ten year point and expires; there 
is no automatic requirement to produce a new one. If a landlord 
obtains an EPC “voluntarily”, it will not be required to comply with the 
Regulations.

•  The Regulations apply only to a lease or tenancy. Agreements for lease 
or a licence are “unlikely” to be required to meet the MEES. 

•  The minimum EPC requirement is linked to the building or a part of 
the building as appropriate. The landlord will only be required to install 
relevant measures which improve the energy performance of that 
property or part being let.

•  A landlord cannot refuse a renewal under the Landlord and Tenant 
Act 1954 on the basis that the property is sub-standard. Where the 
property to be let is below an E rating, the landlord may be eligible for 
a temporary, six month exemption from the requirement to improve the 
property to an E but otherwise must improve the property or seek an 
exemption if one applies.

•  It seems that it will be necessary to provide a valid EPC on a lease 
renewal. The government’s EPC guidance states that there is no need 
to provide a tenant with an EPC on renewal of its lease.

•  A property with an E rating may later be re-assessed with a lower 
rating, so it is important to consider the impact of the Regulations 
even if a property has the minimum energy rating of E.

•  Exemptions are personal and do not pass on a change of landlord. 
The new landlord would have to have its exemption registered and in 
place at completion.

•  The lack of third party consent exemption requires the landlord to 
have made “reasonable effort” to have obtained the relevant consent. 
The guidance advises that this may include attempts on a number of 
separate occasions and using a number of different available means 
of communication to secure agreement from, for example, a tenant or 
superior landlord, with evidence to show this had been done.

•  An exemption through failure to obtain the tenant’s consent will be 
valid for five years or for as long as the refusing tenant remains the 
tenant, whichever first occurs.

This guidance is not legally binding but, ultimately, a court would have to 
determine compliance or otherwise. The penalties for non-compliance 

rise to a maximum fine of £150,000 and publication of the offence on 
the PRS Register. 

Clarke Willmott’s property litigation team has expertise 
in all aspects of landlord and tenant law, with particular 

specialisms in service charge, rent review and 
dilapidations. Please contact us if you have any 

concerns about the impact of the Regulations.

Are property owners ready for MEES?

https://www.clarkewillmott.com/services-for-business/property-litigation/
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This decision is likely to be welcome news to brand owners as it is 
now clear that criminal liability is not limited to the sale or distribution of 
counterfeit goods but also extends to the market in grey goods.

What is meant by grey goods?

In this case the term grey goods was used in reference to products which 
are made by, or under licence from, a brand owner but which, for various 
reasons, are not authorised for sale by the brand owner. An example would 
be goods which are factory overruns which are then sold by the factory 
without the permission of the brand owner. Such goods would not be 
counterfeit goods in the traditional sense because their manufacture was 
authorised by the brand owner, but become grey goods because their sale 
or disposal was not. Other practical examples of genuine products which 
are grey goods would be where a brand owner orders goods from an 
authorised manufacturer but cancels the order post production or rejects 
the goods as not being of sufficient standard. Alternatively, the goods may 
have been manufactured in accordance with an authorised order but in a 
quantity in excess of the required amount.

Facts of R v C and others

In this case the defendants were alleged to have been selling in the UK 
merchandise from brands including Fred Perry, Ralph Lauren, Adidas and 
Jack Wills. All the products had been manufactured outside the European 
Economic Area but although a certain proportion was counterfeit, significant 
quantities of the goods were grey goods as previously described. However, 
the prosecution case made no distinction between those goods whose 
manufacture had never been authorised by the relevant brand owner, 
and those goods whose manufacture had been authorised, but whose 
subsequent sale had not. The defendants appealed on this basis and the 
argument turned on the criminal provisions in section 92. 

The question was whether a criminal offence could be committed under 
section 92(1) (b) or (c) if the brand owner had given consent to the 
application of the registered trade mark to the goods, but had not given 
consent to the sale, distribution or possession of them.

The decision

The defendants lost their appeal and this decision was based on:-

•  the actual wording of section 92;

•  existing case law; and

•  public policy.

The defendants had argued that applying section 92 to grey goods (in 
addition to counterfeit goods) had not been Parliament’s intention and such 
an extension would result in potentially harsh consequences. However, 
the Court pointed out the anomaly in the argument, namely that if a 
brand owner cancels an order with an authorised factory shortly before 
manufacture commences but the order proceeds, a criminal offence may 
result if the goods are then sold by the factory without the brand owner’s 
authority, but if such an order is cancelled shortly after manufacture no 
criminal offence is committed if the branded goods are subsequently sold 
by the factory without authorisation.

Moreover, the Court considered the defendants’ assertion that the 
prosecution’s position would mean that the parallel import of goods (i.e. 
genuine goods which had not been placed on the market in the European 
Economic Area by the brand owner or with its consent) would be subject 
to the provisions of section 92. The Court was prepared to accept that this 
could be correct and noted that it seemed also to be the view of leading 
text on trade mark law (Kerly’s Law of Trade Marks and Trade Names). 
However, the Court stated that it “need express no concluded view” given 
that the issue of parallel imports “do not correspond to the facts of the 
present case”.

Acknowledging the decision was a “balancing exercise”, the Court of 
Appeal judgment stated, “Trade mark violation gravely undermines the value 
of a brand and affects legitimate trade. The very fact of a cheap sale of an 
unauthorised branded item can both dupe a customer and diminish the 
market and overall value of the trade mark, in terms of perception of quality 
and exclusivity”.

Comment

Brand owners should welcome this decision. Often counterfeiters will 
seek to muddy the issue by claiming that the goods were in fact overruns, 
seconds or cancelled orders. Confirmation that such goods can still be 
caught by the scope of section 92 will assist in the prosecution of such 
individuals. Equally interesting are the Court’s comments with regard to 
parallel imports and criminal liability. No doubt this issue will be revisited in a 
subsequent case.

For further information, please contact: 
Roy Crozier 
Partner 
0345 209 1478 
roy.crozier@clarkewillmott.com

The sale of “grey goods” is a criminal offence under the Trade Marks 
Act 1994
The Court of Appeal has held that the sale of “grey goods” can be a criminal offence 
under section 92 of the Trade Marks Act 1994.
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Building over the shop: entering into an agreement
In the second part of our series looking at the development of vacant retail space, 
we consider the implications for a retail owner when deciding whether to carry out 
the development themselves or enter into an agreement with another party as a joint 
venture.
Assuming that the experience necessary to project manage a residential 
development is not available in-house, there are two main options for 
a retailer: a joint venture agreement, or an agreement for lease with 
development obligations.

A joint venture is usually a collaborative arrangement between a number 
of parties, each contributing a different part of what is required (capital, 
property and skills), and where the risk is shared. If the retailer is taking 
a much larger risk e.g. in providing the site or by retaining the whole 
investment once the vacant space has been redeveloped for residential 
use, a joint venture may not be appropriate. 

To reduce its risk substantially (both during and after development) the 
retailer may decide to pass ongoing responsibility for the residential part 
to the developer, or by selling the whole block and taking a leaseback of 
the commercial part. In this case an agreement for lease with development 
obligations with the developer or intended residential operator may suit 
better.

In both cases a leasehold interest is likely to be created for the new 
residential part. Where the residential part immediately adjoins and is 
above the retail element, a lease will ensure that positive obligations (such 
as keeping the residential part in repair) can be enforced. The creation of 
sub-leases to occupiers will also ensure that any everyday management 
requirements can be enforced.  

Retaining control

Assuming an agreement for lease is the vehicle used to give effect to the 
development, the retailer will want to ensure that it retains control over 
certain aspects; the most important being the application for planning 
permission.  The developer will not want to accept planning conditions that 
it considers onerous, but the retailer will want to ensure that the agreement 
does not fail to reach fruition because of the developer being allowed too 
much latitude on which conditions it might refuse. The retailer will need 
to consider its operation, opening hours and existing delivery times, all of 
which may impact on the likelihood of obtaining planning permission and on 
which it might it be prepared to give way to facilitate the development.

Development agreements in any form are complicated but it is important to 
try and make provision for undetermined issues that are likely to arise. There 
may be more than one condition to consider, e.g. a third party may be 
involved to release a restrictive covenant or to acquire a right of way. 

If a contract requires a party to do something then it must do it. Such 
an absolute commitment will not be appropriate in all circumstances, so 
the drafting will need to ensure that a party does its best to perform the 
contractual obligation, especially (although not exclusively) when it has 
to engage with third parties. When a contract is conditional on a party 
performing a task, e.g. obtaining planning permission, it is common to add 
a requirement that the party must use reasonable or best endeavours to 
fulfil that condition. 

Arguments often develop as to whether the party has explored all the 
avenues that it might in order to perform the requirement to use its 
reasonable or best endeavours. In the case of Bristol Rovers (1883) Ltd v 
Sainsbury’s Supermarkets Ltd [2016], Sainsbury’s successfully argued that 
it had done all that was required of it to try and obtain planning permission 
to allow deliveries without a time restriction. The agreement was clear that 
Sainsbury’s only had to appeal if certain conditions were met, and they 
were not. This illustrates the importance of detailed drafting to set out the 
duties of the parties.

Consent of third parties

If the consent of any third party, e.g. a lender or a landlord is required, the 
development agreement will need to be conditional on obtaining such 
consents.  A funder’s requirements concerning the works to the property 
charged can vary widely. Any substantial development is likely to require 
consent as the funder will wish to ensure that the value of the property 
is maintained (or increased) going forward. They may require the right to 
step-in and pursue the completion of the agreement if the retailer should be 
unable to do so.

Assuming the retailer has a long leasehold interest which enables it to 
contemplate development of the site, the landlord’s consent is likely to be 
required to a substantial redevelopment.  Alterations affecting the structure 
and any change in use will usually require consent. The landlord may require 
some security to satisfy itself that the development will proceed or that the 
retailer has the funds to complete it. 

Like the lender, the landlord will be concerned to secure the investment 
value of the property. A covenant in a lease prohibiting the proposed 
development may not be an obstacle to proceeding if it can be shown 
that the development will be of value although, in the absence of any 
clause permitting development (subject to consent not to be unreasonably 
withheld), the landlord would be able to impose conditions of its choosing.

Forward planning is the key to a successful project; anticipating so far as 
possible the obstacles that need to be overcome and making contractual 
provision for them. The process is very front-end loaded and cutting 
corners at this stage will be counter-productive. Next time we look at the 
planning process.

For further information please contact:

William Juckes 
Partner 
0345 209 1340 
william.juckes@clarkewillmott.com

 
Peter Swinburn 
Partner 
0345 209 1539 
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Dispute resolution: why “Justice Matters”
In February, HM Courts and Tribunal Service published “Justice Matters”, a paper 
outlining how its programme of changes to the justice system will improve services 
for everyone who uses them.
The paper states that in a few years, HM Courts and Tribunal Service will 
have “revolutionised how justice is administered for the people at its heart”.

It is noted that we all live in a customer-driven modern world and we need a 
justice system to match. The paper sets out three guiding principles: 

•  Just – Decisions must be fair and the judiciary are to be supported by 
modern, transparent and consistent processes.  Like cases are to be 
treated alike by a strong judiciary.

•  Proportionate – The cost, speed, complexity and degree of 
adversarial protection should make sense and be appropriate to the 
nature and value of the dispute at issue. 

•  Accessible – The system should be affordable, intelligible and 
available for use by all.  It should be convenient for those who cannot 
easily attend in person and supportive of those not comfortable with 
the law or technology.

HM Courts and Tribunal Service says it will reduce the number of IT 
platforms and create fewer, more integrated and manageable systems. It 
will develop a digital platform to give customers a single, easily navigated, 
point of entry for the entire court system and low value disputes will be 
processed online. It is stated that buildings no longer used will be disposed 
of and online hearing centres created. We may see courts being open for 
longer hours; even at the weekends. Video technology will be used to make 
attendance easier for consumers. National Standards will be created to 
ensure consistency in the delivery of justice.   

The paper also confirms the intention to set up a new online system 
(discussed in the Autumn 2016 Edition of Retail Line) in which anyone 
can progress a civil money claim. This intention has since been taken a step 
further.  In the Prisons and Courts Bill introduced to Parliament at the end 
of February it was confirmed that the government does intend to establish 
a new online procedure which may apply to civil claims where necessary 
and appropriate, for example for low value money claims below £25,000. 
Provisions in the bill will establish a new “online procedure” and establish an 
online procedure rule committee. 

 “Justice matters” certainly continues the ongoing reforms which seek to 
modernise and make the justice system more accessible. We will have to 
see how and when these concepts are implemented and whether their 
intended aims are achieved. Presently there appears to be a great deal of 
political focus in making justice more accessible to consumers.   

For further information please contact: 
John Flint 
Partner  
0345 209 1079 
john.flint@clarkewillmott.com
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