
Farmers may not feel that inheritance tax on the 
farmhouse is a pressing issue given the current 
availability of Agricultural Property Relief (APR) which 
can completely exempt farmhouses and other 
agricultural assets from inheritance tax.

However, APR cannot always be claimed and 
the relief may not exempt the whole value of 
the farmhouse from tax. From 6 April 2017, 
however, a new inheritance tax relief begins to 
come into force which may help those farmers 
who own farmhouses not fully exempted by 
APR. In this article we look at why APR can be 
restricted, how the new tax relief can help and 
what you need to do to make sure you benefit 
as much as possible.

APR and the farmhouse

APR is available on the agricultural value of a 
farmhouse and can exempt the whole value 
from inheritance tax. However, the crucial point 
to note is that it is only the agricultural value of 
the farmhouse that is subject to the relief and 
this may not be the same as the property’s 
open market value on which inheritance tax 
is charged. There have been cases where the 
agricultural value of a farmhouse has been 
assessed by HMRC as being 30% less than 
the open market value.

In addition, if the farmhouse is, for example, 
particularly large in relation to the amount 
of farmland farmed with it, it is possible that 
HMRC may decide that the farmhouse is not 

agricultural property, and does not qualify for 
APR, as it is not of “a character appropriate” to 
the overall property.

Moreover, to qualify as a farmhouse the 
property must be the centre of the farming 
operations which may be difficult to show if 
the occupying farmer has, for example, let out 
most of his farmland or has retired from the 
farming business to allow a younger member 
of the family to take it forward.

Farmers should therefore be aware that there 
are a number of complexities to the legislation 
that mean APR on the farmhouse can be 
problematic. 

How the residence nil rate band can help

From 6 April 2017 a new inheritance tax relief, 
the residence nil rate band (RNRB), comes 
gradually into force which, when fully effective 
from April 2020, will exempt up to £175,000 
of an individual’s estate from inheritance 
tax if they leave a property on their death, 
or assets representing a previously owned 
property if disposed of prior to death, to 
“lineal descendants”. Lineal descendants are 
essentially children and grandchildren and their 
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The agricultural industry continues 
to operate in a twilight period of 
uncertainty and anticipation pending 
the UK’s withdrawal from the EU. It 
is clear that the agricultural industry 
is set to change with a shift away 

from food production towards greater environmental 
stewardship and it is expected that farm subsidies 
will come under pressure.

Farmers are looking to steel their businesses in 
readiness for any difficult changes such as a loss 
of subsidy income or shortage of migrant workers; 
two-thirds of farming businesses have diversified 
and that figure is expected to increase following 
Brexit. In this edition of Field Talk, Rod Lloyd-
Jones explains how to avoid some of the potential 
stumbling blocks of diversification and Paul 
Hazeldine examines the relatively new phenomenon 
of battery storage barns. With an eye to the impact 
that Brexit will have on the labour workforce, 
Kate Gardner emphasises how important it is for 
employers to identify their workforce. 

Aside from Brexit, there are articles on the other 
challenges facing farmers and landowners. Esther 
Woolford and Polly Ridgway review the riparian 
rights case of Pearson v Foster; Stuart Thorne 
explains the impact of the incoming residence 
nil-rate band on farmhouses whilst Daniel Gill and I 
consider Enforcement Undertakings and pollution 
incidents. 

Despite the Secretary of State’s indications that this 
sector will become less regulated, these articles do 
not suggest that farming life will become simpler. 
We have the largest team of specialist lawyers in 
the West Country. Whether the problem arises 
from employment issues, planning laws or animal 
welfare for example, the key is to take advice as 
soon as possible. 

Tim Hayden 
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spouses and civil partners. The RNRB is transferable between spouses and 
civil partners and means that, when combined with the general nil rate band, 
a married couple can leave up to £1 million without any inheritance tax. 

This could help farmers in several ways:

• If the farmhouse’s open market value exceeds its agricultural value then 
the RNRB can salvage the situation. For example, Daniel and his wife 
own a farmhouse with a valuation of £600,000 but the agricultural value is 
assessed at £420,000 meaning £180,000 is potentially liable to inheritance 
tax. If, however, the couple leave the farmhouse to their children the 
remaining value will be exempt from tax if the RNRB is claimed. 

• If the availability of APR is otherwise restricted or unavailable (perhaps 
because the farmer has retired or the house is not of a character 
appropriate) then, provided all necessary conditions are fulfilled, the 
RNRB will apply to reduce the inheritance tax otherwise payable.

The sting in the tail for wealthier farmers

However, the RNRB is limited for those taxpayers with estates exceeding 
£2 million and for a couple it will have no effect at all once assets exceed 
£2.7 million in value. This figure is calculated without taking into account 
any tax reliefs that may be available. This has two implications:

• Lifetime tax and succession planning for farmers may be more advisable: 
if a farming couple has an estate exceeding £2.7 million, a lifetime gift 
(perhaps a transfer of farm land into joint names with their successors) 
bringing the estate to £2 million or less could mean that the couple’s 
estate would qualify for the RNRB of £350,000 which can save up to 
£140,000 in tax.

• Will planning is important: if you would prefer not to make lifetime gifts, 
then a gift in your Will on the first death of a couple (perhaps to a trust for 
protection purposes) can reduce the survivor’s estate and increase the 
amount of RNRB to which your estate is entitled.

In summary

APR may not always be available and the RNRB can help but, like APR, it is 
a complicated relief and can be lost without the right provisions in your Will. 
A review of your Will and estate planning arrangements would be beneficial 
to ensure that your estate qualifies to the maximum extent.

For further information please contact:
Stuart Thorne
Partner 
0345 209 1105
stuart.thorne@clarkewillmott.com

Tax continued

As battery technology becomes cheaper, the opportunities for commercial exploitation 
of battery storage available to landowners are likely to increase. But what is battery 
storage and how does a landowner go about setting up such an arrangement?
Battery storage takes place in a battery storage barn which is usually a steel-
framed building with a concrete foundation used to house rows of batteries. 
The batteries store electricity which is fed back to the grid as and when 
required. Battery storage developers will usually approach the landowners 
of sites which they think are commercially viable. The financial incentives put 
forward by the developers are often very attractive to landowners. However, 
a landowner still needs to move with caution and should always ensure he 
obtains full professional advice before signing any documents.

A landowner is likely to be presented with heads of terms to sign and he 
should instruct his agent and solicitor to help with the negotiations. Often 
the developer will agree to pay the landowner’s professional costs for the 
entire project. When presented with heads of terms, a landowner needs to 
be particularly careful to ensure they do not contain terms which prevent 
him from dealing with any other potential developer save for a short initial 
period in the event that the initial developer does not have the resources or 
desire to proceed.

Once heads of terms are agreed, the developer will usually require an 
option, so that he has the opportunity to obtain planning permission, grid 
connection and ensure the project is commercially viable. The option 
will attach the form of lease which will be entered into once the option is 
exercised. The landowner needs to consider what the rent will be. Will it 
be at the open market rent? Will it be a fixed amount but increased with 

Battery Storage Barns: 
The positives and the negatives

inflation, or will it be linked to the capacity of the project? The permitted use 
of the development needs to be considered. Will it be storage only, or is the 
scope for the project to include other uses such as generation from the site? 

Lease terms will typically be for at least 25 years (possibly with the right 
for the developer to extend the term). The landowner needs to see how 
this impacts on any of his adjoining land especially if there is possibility 
for developing that land. Whilst 25 years may seem a long time away, the 
landowner needs to think what will happen in terms of removing the barn 
and the batteries. The developer will often use a special purpose vehicle 
with no assets, thus a landowner may want the developer to put in place 
a security bond which can be used to decommission the site if the tenant 
developer does not.

Whilst battery storage is clearly a lucrative financial opportunity for some 
landowners, such arrangements are not without their pitfalls and any 
landowner considering battery storage should consult his professional 
advisers from the outset. 

For further information please contact:
Paul Hazeldine
Partner 
0345 209 1830
paul.hazeldine@clarkewillmott.com 
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With lower commodity prices putting 
increasing pressure on traditional farming 
enterprises, diversification is on the rise 
as farmers look to create additional 
sources of income from their farmland. 

In fact the final results of the 2015/16 Farm Business Survey by DEFRA 
revealed that 62% of farms now have some form of diversification and 
nearly a third of total farm business income comes from diversification.

This trend is likely to continue as farmers face the reality of reduced direct 
payments and a compromised trade deal following Brexit. Put simply and 
with a nod to the old adage, farmers can no longer afford to keep all their 
eggs in one basket.

However, despite its popularity, diversification is not without its pitfalls and 
in this article I will examine some of the stumbling blocks a farmer may 
encounter along the way.

Property Issues

Any farmer thinking about diversifying should always check his title 
documentation for restrictive covenants. If a covenant prohibits the land 
being used for any purpose other than an agricultural one then a non-
agricultural use such as a horse livery is a breach of covenant. If the farm is 
mortgaged then the farmer must check whether he needs the mortgagee’s 
consent to the change of use.

Another issue to be aware of is that allowing farm buildings to be used for 
storage or any other business use could inadvertently create a statutory 
business tenancy giving the occupier security of tenure and a right to renew 
the tenancy.

Many farmers are approached by energy companies who offer generous 
rents to install equipment such as Energy Barns and Battery Storage Barns 
on their land. A farmer needs to be fully advised by his agent and solicitor 
to ensure that the terms of any such agreement are correct. Since there 
are very few comparables, it is particularly important that a farmer obtains 
advice on the rent and rent reviews and does not sign any exclusivity or 
other agreements without obtaining full professional advice.

If a tenant is occupying a farm under a Farm Business Tenancy or an 
Agricultural Holdings Act 1986 Tenancy then he should carefully check the 
terms of the tenancy before diversifying. A tenancy agreement may require 
the property to be used solely for agricultural purposes and consequently a 
change of use could constitute a breach of the agreement.

Planning Issues

The correct planning consents must be in place before commencing 
diversification. For planning purposes, agriculture includes all the usual 
agricultural uses such as rearing livestock, growing crops etc. and includes 
ancillary uses such as farm gate sales. Therefore products can be sold on 
the farm without planning permission provided that they are produced on 

the farm; if they are imported onto the farm prior to selling then permission 
is required. Any equine use such as a horse livery is non-agricultural and 
requires planning permission.

Camp sites are becoming very popular and require planning permission 
if in use for more than twenty-eight days per annum (subject to certain 
exemptions). Following recently enacted legislation, it is now possible to 
convert agricultural buildings into dwellings provided that various conditions 
are met. These include not adding any new “structural elements” to the 
buildings and creating no more than three dwellings (with a cumulative total 
floorspace of 450m²) on the agricultural unit. Every Council has its own 
views on the interpretation of the rules and consequently it is a post-code 
lottery as to whether a conversion in a particular area will be permitted or 
not.

Regulatory Issues

All diversification projects are subject to a degree of regulation. For 
example, if a farmer decides to open a caravan site he may require a 
statutory licence. The council will inspect the site to ensure it complies with 
current health and safety legislation and it must also fulfil statutory fire safety 
obligations. These are but a few of the key regulatory issues and there may 
well be others depending on the specific details. 

If a farmer decides to open a farm shop then he must brace himself for the 
swathes of red-tape that envelop food retail. He will need to register the 
shop as a food retailing business with the Local Authority’s Environmental 
Health team, contact the Food Standards Agency for a butchery licence 
(if required), obtain basic food hygiene training and a certificate in order to 
serve/process raw food, adhere to the product labelling rules and install a 
HACCP (Hazard Analysis and Critical Control Points) management system 
- the list goes on. Food retailing is a heavily regulated activity and as such a 
farmer should seek specialist professional advice. 

Tax Implications

Generally the properties on a farm are trading assets which may attract 
either Business Property Relief or Agricultural Property Relief for IHT 
purposes. However, most diversification projects involve investment assets 
(such as land let for renewable energy projects) which do not attract 
these reliefs. The solution here is to bring the diversification project into 
the farming partnership. If farming predominates in the partnership then 
BPR may be available on all the assets of the partnership including the 
diversification project.

For all diversification it is vital to consider the tax implications in consultation 
with professional advisers. 

Conclusion

Diversification shapes the success of many farms and will undoubtedly 
become an important risk management strategy in an insecure post-Brexit 
world. It is, however, a legal, regulatory and financial minefield and farmers 
should always look to their professional advisers for guidance along the way.

For further information please contact:
Rod Lloyd-Jones
Partner 
0345 209 1743
rod.lloyd-jones@clarkewillmott.com 

Diversification: Without breaking eggs
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A new case from the London Employment Tribunal has emphasised the importance 
of identifying the status of all workers.
You may consider that you only have a “self-employed” workforce but in 
reality those individuals may be employees and/or workers who are entitled 
to holiday and sick pay. In addition, you could be carrying substantial 
tax liability and become the unfortunate defendant of expensive claims 
in the Employment Tribunal for unfair dismissal, discrimination or other 
employment related claims. The current maximum compensation award 
that you could be ordered to pay for unfair dismissal is just under £79,000 
but there is still no limit to a discrimination award. Now is the time to limit 
your liabilities. 

You may have read about the radical court decision in the Uber case which 
categorised Uber taxi drivers as workers thus entitling them to all workers 
rights despite the apparent independence of their status. The CitySprint 
case follows on its heels. 

CitySprint engages around 3,500 cyclist couriers in the United Kingdom. 
The Company drew up contracts confirming the individuals as self-
employed contractors. These contracts were signed at the Company’s 
offices and one of the key terms was that the couriers could send a 
substitute to work in their place. The couriers were also paid by the job and 
if they were not working they would not be paid. They were not entitled to 
maternity, holiday or sick pay. 

In the CitySprint case, Ms Dewhurst, a cyclist courier working approximately 
four days a week, successfully claimed worker status entitling her to claim 
maternity, holiday and sick pay. She argued that she was in constant 
contact with the Company office and received updated directions from the 
Company’s controller throughout her working day. The Employment Judge 
in the case decided the contractual arrangements were a “sham” and did 

Employment: The need to be Uber careful…

not reflect the realities of the parties’ arrangement and that Ms Dewhurst 
was entitled to be classed as a worker and to receive full workers rights.

The implications of the CitySprint case are that although Ms Dewhurst is not 
actually employed, the ruling that she is a worker entitles her to full holiday 
pay of at least 28 days (pro rata if part-time) per year and to sick pay. 
With 3,499 colleagues this will add a huge sum to CitySprint’s wages bill. 
However, if CitySprint had more clearly thought through the working terms 
and conditions and set them out in the contract, it is very likely that the 
“self-employed” status could have been clarified and preserved and these 
huge expenses avoided.

Both Uber and CitySprint demonstrate that now is the time for farmers 
to be clear as to the status of their workforce. They are advised to 
take employment advice before entering into any working relationship 
with a company or individual to ensure that the contract is carefully 
and appropriately drafted and that it reflects the reality of the working 
relationship. These measures will enable them to retain control of the 
situation and protect them from being stung by unexpected and costly 
employment claims. 

Our Employment & HR Team can assist in such an exercise and provide 
documentation to pre-empt and/or avoid unexpected costs such as those 
incurred by CitySprint. 

For further information please contact:
Kate Gardner
Partner 
0345 209 1420
kate.gardner@clarkewillmott.com
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The Environment Agency (“EA”) has announced that it has accepted an 
Enforcement Undertaking worth more than £160,000 from Heineken UK 
following a pollution incident at one of its plants. 
In August 2014, a container of ammonia–contaminated water was emptied 
into a drain at the Bulmers cider plant. This drain connected to a nearby 
brook which was polluted as a result, killing between 2,000 and 3,000 fish.

As is usual in these circumstances, the EA carried out an investigation 
into the incident. However, rather than prosecuting Heineken through the 
Courts, the EA entered into discussions with Heineken with a view to trying 
to resolve the matter by way of an Enforcement Undertaking. Enforcement 
Undertakings are a relatively recent innovation which allows a polluter to 
avoid being prosecuted in certain circumstances in exchange for agreeing 
to take specific steps to remedy the harm caused to the environment. The 
acceptance of an Enforcement Undertaking is always at the discretion of 
the Environment Agency. 

The Enforcement Undertaking given in this case involved Heineken agreeing 
to pay: (a) £160,000 towards the costs of cleaning up the polluted brook 
and (b) more than £12,000 towards the Environment Agency’s legal costs 
of the matter. Whilst these sums are high, Heineken could have potentially 
faced fines of over a million pounds had it been successfully prosecuted 
through the Courts.

This case highlights a number of important points, namely:

1. The significant costs which can flow from pollution incidents. Indeed, 
since July 2014, the Court’s powers for dealing with those found guilty of 
environmental offences have been substantially increased; 

2. That in some circumstances the EA is willing to resolve matters in a way 
which does not involve a prosecution;

3. That the acceptance of an Enforcement Undertaking is always at the 
discretion of the Environment Agency;

4. That Enforcement Undertakings can also be costly.

The process of obtaining an Enforcement Undertaking is not a matter of 
negotiating with the Environment Agency. If the initial proposal is rejected 
then the case is most likely to be dealt with by prosecution and for that 
reason it is critical to seek prompt, expert legal advice when any pollution 
incident occurs so as to maximise the chances of resolving a difficult 
situation in the best possible way. Our regulatory team has a great deal of 
experience in advising on environmental contamination and pollution cases.

For further information please contact:
Tim Hayden
Partner 
0345 209 1724
tim.hayden@clarkewillmott.com

Daniel Gill
Senior Associate 
0345 209 1674
daniel.gill@clarkewillmott.com

Environmental Law: Enforcement undertakings
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Background

A river in Dorset split to form a separate channel flowing through Mr 
Pearson’s property before dividing again into two leats arriving at Mrs 
Foster’s old mill. At the entrance to the east leat were sluice gates which 
Mrs Foster had locked open causing water in the east leat to “disappear”. 
Mr Pearson issued proceedings against Mrs Foster on the basis that she 
was interfering with the exercise of his fishing rights over the waters of the 
leat and accordingly the water level should be restored.

The central issue to this dispute was whether Mrs Foster enjoyed riparian 
rights (the entitlement to a flow of water through her land subject to 
ordinary/reasonable use by upper riparian owners) and milling rights. 

Artificial Watercourse

An artificial watercourse includes watercourses such as a ditch, mill 
stream, leat and culvert. The starting position is that the enjoyment to a 
flow of water through an artificial watercourse depends on whether the 
watercourse was built for: (1) a permanent purpose or (2) a temporary 
purpose. It follows that if the artificial watercourse was built for a temporary 
purpose, it must be that the enjoyment would, at some point, come to an 
end and there can be no implied right to an uninterrupted flow of water as 
against the watercourse owner or upper riparian owners. 

Arguments at Trial

The parties accepted at trial that the channel was an artificial watercourse. 
The Defendant’s expert also gave evidence to the Court that the channel 
was centuries old and mill-owners would have used the water flowing 
through the channel to power the mill. Mrs Foster therefore argued that 
the artificial watercourse was constructed on the basis that all mill owners 
would enjoy the same rights as if the watercourse was a natural one flowing 
through her property.

Mr Pearson argued that the mill was no longer operating, had not been 
functioning for some time and therefore any previous right to a flow of water 
and milling rights had been abandoned.

Outcome

The Court agreed with Mrs Foster. It could be inferred from the evidence 
that the artificial watercourse was not temporary in nature as it had existed 
for hundreds of years and represented a permanent alteration to the land. 
Furthermore, even though the old mill had not been a functioning mill, Mrs 
Foster’s milling rights had not been abandoned as Mrs Foster hoped to 
operate a hydro-electric generator and potentially corn-milling equipment 
which she was restoring.

Lessons from this case

Where the rights in an artificial watercourse are in dispute, the first step to 
determine is whether the watercourse has been built for a permanent or 
temporary purpose. The next question is whether any rights for enjoyment 
of the natural flow of water have been expressly granted or presumed by 
law. Artificial or “man-made” structures will not necessarily preclude rights 
being established. Finally, abandonment of any rights will not be lightly 
inferred by the courts. There must be more than non-user of rights to 
establish abandonment.

For further information please contact:
Esther Woolford 
Partner 
0345 209 1840
esther.woolford@clarkewillmott.com

Polly Ridgway
Solicitor 
0345 209 1653
polly.ridgway@clarkewillmott.com

This is a case with multiple issues in dispute relating to the natural flow of water 
through the Claimant’s property and thereafter the Defendant’s property.

Case Notes: Pearson v Foster (27 January 2017)


