
Welcome to the 
March edition 
of our Wealth, 
Health and 

Inheritance Briefing. 
We have a bumper issue this month with 
coverage of the Spring Budget, the large 
rise in probate court fees, the crucial 
decision on cohabitants’ pension rights 
and a look at several cases involving 
claims against financial advisers.  

We also consider how your family 
company owner clients can reduce their 
inheritance tax liability by careful Will 
planning and how they can also maximise 
their entitlement to the new residence nil 
rate band. 

Lastly, we focus on my partner Stuart 
Thorne who celebrates 40 years at Clarke 
Willmott this year and who has witnessed 
many changes during that time.

If we can help in any way please do get in 
touch, and if you would like us to cover a 
particular topic in WHIB, then please let 
us know.

Anthony Fairweather
Partner
0345 209 1265
anthony.fairweather@clarkewillmott.com
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When the government consulted on possible 
increases to probate court fees last year 
there was widespread opposition from the 
solicitors’ profession. Despite the overwhelming 
disagreement expressed by the respondents to 
the consultation, the government has confirmed 
that the proposals are to go ahead from May. We 
look at the changes. 

From flat fees to percentage value fees

At present, a flat fee is payable on a solicitor’s 
application for a grant of probate of £155 
whatever the size and complexity of the estate. 
From May this fee will vary, depending on the size 
of the estate, which is assessed before deduction 
of inheritance tax. The threshold for exemption 
from fees is to increase from £5000 to £50,000, 
so more estates will pay no fee at all, but larger 
estates will see huge fee increases. For example, 
an estate valued at £600,000 will pay a £4000 
fee, while an estate with assets worth above £2 
million will pay £20,000; a massive hike on the 
current £155 fee.

This fee will be payable before the executors 
have access to the estate’s assets. This means 
that the fee will have to be funded personally by 
the executors or beneficiaries, or a loan will need 
to be taken from a commercial lender, unless 
there are joint assets or a bank account with 
sufficient funds in it that can be accessed for this 
purpose before the grant is obtained. The fee is 
not deductible when assessing the amount of 
inheritance tax due.

As far as the probate registry is concerned, the 
work involved in processing a grant application 
is the same whether the estate is worth £60,000 
or £600,000. In fact, the work involved can be 
greater if a testator with a lower value estate has 
made a homemade Will. Although a £2 million 
estate is a large one (comprising only 0.5% of all 
estates in England and Wales) the probate court 
fee could prove difficult to find when the majority 
of the estate is illiquid (a farm, for example) 

potentially causing extra stress for the deceased 
person’s family at an already difficult time.

In its consultation response the government 
states that the fees reform will deliver £300 million 
in additional income per annum which will be “a 
substantial contribution to the running costs of 
Her Majesty’s Courts Service.” The probate court 
service is itself self-financing so this fee-hike will 
provide a subsidy to other parts of the courts 
service.

Should your clients take any action?

It would be tempting following this announcement 
for a couple to transfer all their assets into joint 
names. Assets held jointly pass automatically to 
the survivor and do not form part of the estate 
on which the probate fee is payable. However, 
it should be remembered that assets are often 
held in the sole names of each of a couple for 
many reasons including estate planning, asset 
protection and income tax planning during 
lifetime.

We would not recommend that your clients take 
any action without considering the knock on 
effects on your overall estate planning. However, 
if your clients anticipate that their estates will 
be liable to pay a large fee, it would be sensible 
to give some thought as to how this should be 
funded. This might involve simple measures such 
as retaining sufficient funds in a bank account 
which could be used if necessary. 

For further information please contact: 
David Maddock 
Partner 
0345 209 1205 
david.maddock 
@clarkewillmott.com

Probate fees increases: another death tax?
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Tax and negligent investment advice

This was clearly illustrated recently by an action for negligence brought in the 
High Court against Zurich Insurance and its former advice network.

The background

Mrs Angela Lenderink-Woods was born in England in 1920 but in 1944 
she married a Dutch naval captain and since 1948 she had resided in either 
Holland or latterly in Costa Rica. She had many friends in Costa Rica and, 
following her husband’s death in 1998, had expressed to her grandson her 
plans to continue living there.

Mrs Lenderink-Woods had inherited a share portfolio from her mother, 
which was managed by Nat West Bank. As the value of Mrs Lenderink-
Woods’ share portfolio exceeded the then inheritance tax (IHT) nil rate 
band of £242,000, and was situated in the UK, its value would be subject 
to IHT on her death. As Mrs Lenderink-Woods had four daughters she 
was concerned about the effect this potential liability would have on her 
estate. Consequently,  in 2001, at the age of 80, Mrs Lenderink-Woods was 
introduced by one of her daughters to Mr Huw Davies, a financial planning 
consultant representing Allied Dunbar, a company later acquired by Zurich 
Assurance.

According to Mrs Lenderink-Woods, Mr Davies had advised her that as she 
was born in the UK she could not avoid paying IHT and recommended that 
she should invest in a gift and loan trust, an investment bond and a personal 
portfolio bond.

Mrs Lenderink-Woods’ likely domicile

The domicile of Mrs Lenderink-Woods’ father is likely to have determined 
the domicile of origin that she acquired at her birth. No mention was made 
of this in the judgment but it seems to be assumed that Mrs Lenderink-
Woods had a UK domicile of origin before her marriage. On her marriage 
in 1944, under the rules then in force, she would have acquired a domicile 
of dependency in the Netherlands. Given that she had not lived in the UK 
since 1948, and had no intention to return, then it would be likely that she 
would be non-UK domiciled at the date of her death if her situation remained 
unchanged.

As a likely non-dom, Mrs Lenderink-Woods could retain assets valued at up 
to the IHT nil rate band in the UK without any charge to IHT. In addition she 
could invest in exempt gilts without incurring any IHT liability on their value on 
her death as these are excluded property for IHT purposes. Any assets held 
outside of the UK would also not be chargeable to IHT.

All these factors were overlooked by Mr Davies who confirmed to Allied 
Dunbar that Mrs Lenderink-Woods had received both professional legal and 
tax advice, although this was not the case.

The question of domicile was crucial in this case and, as stated by a financial 
adviser providing evidence for Mrs Lenderink-Woods, her IHT mitigation 
objective could have been achieved very simply by moving her investment 
portfolio offshore.        

Costs

Mr Davies seems to have provided sparse information with regard to costs 
and Mrs Lenderink-Woods believed that they amounted to 2% of the annual 
return on her investments. In fact the charges were considerably in excess of 
this and involved three levels of fees: the financial adviser’s commission, the 
discretionary fund manager’s charges and the charges within the collective 
investments he recommended.

The court case

When Mrs Lenderink-Woods suffered a mild stroke, her family began looking 
into her finances. They obtained independent advice and made a complaint 
through Zurich’s internal complaints procedure about inappropriate 
investment recommendations that had failed to take into account Mrs 
Lenderink-Woods’ non-dom tax status. This complaint resulted in an offer of 
compensation of £459,567 by Zurich, which was then withdrawn before Mrs 
Lenderink-Woods could accept it. A subsequent decision by the Financial 
Ombudsman decided that Mrs Lenderink-Woods had not suffered “any 
financial loss or other detriment”. In a final attempt to obtain redress, Mrs 
Lenderink-Woods commenced High Court proceedings. 

The court decided that Mr Davies had failed to act in a manner that would 
be expected of a reasonably competent financial adviser. His advice 
had caused the nature of Mrs Lenderink-Woods’ investment to change 
detrimentally, with a structure that involved “unnecessary and duplicative 
costs.” In addition, the view was taken that Mr Davies could not advise Mrs 
Lenderink-Woods properly as a tied adviser and that he should have referred 
her to an independent financial adviser. Damages were awarded against 
Zurich of £223,000.

Lessons from this case

This case shows the need to have robust supervision procedures in place 
for more junior advisers and, in particular, to ensure that they “know what 
they don’t know” and recognise when further specialised advice should be 
sought. It also illustrates how crucial the tax position can be in determining 
an appropriate investment strategy for the client.

For further information please contact: 
Matthew Parr 
Solicitor 
0345 209 1330 
matthew.parr@clarkewillmott.com

The correct assessment of an investor’s tax position, or obtaining advice on that 
tax position from a suitably qualified specialist, is essential when advising a client on 
appropriate investments for their circumstances. 

March Budget springs few 
surprises
The last ever Spring Budget was a quiet one as far as private client 
announcements were concerned, possibly a relief given the complexities 
to be added to inheritance tax by the introduction of the residence nil rate 
band in April. 

The nil rate band and the 40% rate of inheritance tax remains the same 
with the nil rate band frozen since 2009.

The significant cut in the dividend tax allowance from £5000 per annum 
at present to £2000 per annum from April 2018 will affect those clients 
with share portfolios held outside of ISAs and will no doubt enhance the 

attraction of saving within this tax advantaged wrapper. For older clients 
who may rely on dividend income to supplement pensions this will be 
unwelcome news, especially as it may mean that more of them are required 
to submit annual tax returns.

The elderly, and those caring for them, will, however, welcome the 
promised additional funding for the social care sector which is facing 
increasing demands due to our ageing population. A non-Budget 
announcement also means that the registration fees for Lasting Powers of 
Attorney will be reduced from April which will go some way to offset the 
enormous rise in probate court fees discussed elsewhere in this issue.

We will continue to scour the small print for any private client changes 
that are not immediately apparent, but there may be none to find as 
this Chancellor appears to be less keen to hide changes in the Budget 
documentation than many of his predecessors. 
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How small company owners can save inheritance tax
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If David leaves all his assets to Jane, as in the first part of the example  
above, his estate will not qualify for the RNRB as he has not left a home to 
his children or grandchildren. On Jane’s death she leaves the family home to 
the couple’s two children but does not qualify for the RNRB as her estate is 
too large causing the RNRB to taper away to nil.

By comparison, if David uses a trust in his Will, as in the second part of the 
example above, then Jane’s estate benefits from the £120,000 IHT saving 
referred to above and, in addition, as the value of the assets in her estate 
have been reduced to £2.4 million, her executors can claim £150,000 of the 
RNRB leading to an extra tax saving of £60,000. Using the trust therefore 
has a double tax saving benefit in these circumstances.

Further tax savings

Even greater tax savings might be achieved if the company was not sold 
following David’s death. Jane could then potentially buy the shares from the 
trust ensuring that the trust owns cash of £300,000 and Jane owns shares 
potentially subject to BPR. If she owns the shares for at least two years 
before her death, her executors could claim BPR again on her death leading 
to a further £120,000 tax saving. 

In addition, it may be worth considering David using his available nil rate 
band to leave additional cash assets to another discretionary trust in his Will 
to further enhance Jane’s potential entitlement to the RNRB. 

If you would like more details about how you can use your Will, trusts and 
the available reliefs to reduce the IHT payable on your estate, please contact 
us for an initial free, confidential discussion.

For further information please contact: 
Carol Cummins 
Consultant 
0345 209 1275 
carol.cummins@clarkewillmott.com

Small company owners can make considerable inheritance tax (IHT) savings 
by including a trust in their Will, and in April the introduction of the residence nil 
rate band (RNRB) could potentially increase those tax savings by up to a further 
£140,000. We look at the substantial reductions in tax that can be achieved.
Unquoted company shares benefit from Business Property Relief (BPR) 
which can reduce their taxable value to nil. At present if a small company 
owner leaves all their shares in their company to their spouse or civil partner 
in their Will the benefit of the BPR is lost. However, the inclusion of a trust in 
the shareholder’s Will can maximise the benefit of BPR and save significant 
sums of tax.

Example

David owns a majority shareholding valued at £300,000 in Smith Technology, 
a trading company. He and his wife, Jane, jointly own a property worth £1.5 
million and hold other assets and investments totalling £900,000. Their total 
estate is £2,700,000. The company is sold after David’s death. If David 
leaves all his assets to Jane in his Will there is an IHT bill to pay of £820,000 
on Jane’s death.

Alternatively, if David leaves his shares to a discretionary trust in his Will (with 
Jane as a potential beneficiary) then the shares and their proceeds of sale 
are outside of Jane’s estate. BPR and spouse relief ensure that there is no 
IHT on David’s death. On Jane’s death her assets are reduced by £300,000 
(the value of the shares in the trust) and there is a minimum tax saving of 
£120,000 under the current rules (ignoring for the moment the effect of the 
RNRB)

How the trust combined with the RNRB increases the tax savings

The RNRB comes into force gradually from this April and, when fully in force, 
will exempt up to £350,000 of a couple’s assets from IHT if they leave a 
house, or assets representing a home of which they have disposed, to their 
close family: children, grandchildren and their spouses and civil partners. The 
relief is tapered, however, once an estate exceeds £2 million. David’s shares 
even if they benefit from BPR count towards the £2 million total after which 
the RNRB begins to be lost.
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Supreme Court upholds co-habitant’s rights to a survivor’s pension

The background

Denise Brewster and Lenny McMullan had lived together for ten years. On 
Christmas Eve 2009 they became engaged to marry and two days later Mr 
McMullan tragically and suddenly died. At the time of his death Mr McMullan 
was employed by Translink, the company that provides the Northern Ireland 
public transport system.

Under the terms of the Northern Ireland Local Government Pension Scheme 
(NILGPS), of which Mr McMullan was a member, surviving co-habitants were 
eligible for benefits such as a survivor’s pension. However, under the rules of 
the scheme the scheme member was required to nominate their cohabiting 
partner in order that they could receive benefits. There was no evidence that 
Mr McMullan had complied with this procedure and following his death the 
NILGPS denied Ms Brewster any benefits.

Ms Brewster successfully applied for judicial review of this decision on the 
ground that the nomination requirement was unlawful discrimination contrary 
to the European Convention on Human Rights (“ECHR”) but, following the 
NILGPS’s successful appeal, the case came before the Supreme Court.

The court’s decision

The court reviewed the background in this area of the law noting that 
the Civil Service Pension Scheme was the first to grant pension scheme 
benefits to cohabitants in 2002. A Law Commission report on cohabitation 
had subsequently recommended reform to the applicable law and had 
determined that a system where cohabitants had to opt out of certain legal 
rights was preferable to one that required an opt in as this was considered to 
be fairer to the economically weaker partner.

The NILGPS rules provided that as well as submitting a nomination, a 
number of other requirements had to be satisfied. The couple were required 
to be in a relationship that required a degree of financial dependence or 
interdependence and to have been living together as husband and wife (or 
as partners in a civil partnership) for at least two years. These requirements 
had to be satisfied both at the time of the nomination and at the time the 
benefits became payable. This compares with the position in the local 
government schemes in Scotland and England and Wales where no 
nomination is now required, although other requirements do need to be 
satisfied.

Ms Brewster argued that given the need to satisfy other requirements 
(including the necessity of living together as husband and wife for at least 

two years) the freestanding nomination added nothing to the process and 
had no intrinsic value. For its part NILGPS could not provide any explanation 
for including the nomination condition in the pension scheme rules.

The court found that there was no need for further proof of the relationship’s 
nature other than that imposed by the requirements to prove the financial 
dependence/interdependence and length of the relationship, and it was 
agreed that the nomination added nothing of value.

In the court’s view, Ms Brewster’s right to property under the terms of 
the ECHR extended to a survivor’s pension and there was no objective 
justification for denying this right. In addition, the court held that 
discrimination between Ms Brewster’s position as a cohabitant and the 
position of a member of a married couple (or couple in a civil partnership) 
could not be objectively justified. Thus the court upheld her right to a 
survivor’s pension, notwithstanding the absence of a nomination.

Implications of this decision

No doubt those pension schemes in the public sector that currently require 
a nomination for cohabitants to benefit will be reviewing what changes need 
to be made to the schemes rules (as indeed did the English and Scottish 
local government pension schemes after Ms Brewster’s initial successful 
application for judicial review). A recent Commons Briefing Paper estimated 
the number of members in such schemes as 12 million, including the NHS 
and Teachers scheme.

Private pension schemes (because they are private schemes) cannot be 
subject to judicial review and benefits are normally payable at the discretion 
of the scheme’s trustees, albeit that the member may have the ability to 
nominate a person who would receive the benefits after their death. The vast 
majority of private schemes include an unmarried partner as a person to 
whom the scheme trustees can provide benefits.

Ms Brewster’s dispute should therefore not arise in this way in private 
schemes, although challenges to the manner and outcome of the exercise 
of the trustees’ discretion within the ambit of the pension scheme rules are 
possible.

For further information please contact: 
Elizabeth Smithers 
Partner 
0345 209 1115 
elizabeth.smithers@clarkewillmott.com

The requirement in the Northern Ireland Local Government Pension Scheme that 
the survivor of a co-habiting couple must be nominated by the pension holder to 
receive pension benefits after the pension holder’s death was recently successfully 
challenged in the Supreme Court. We look at the case and consider its implications.
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Financial adviser’s lack of advice on potential pension transfer claim 
not negligent

The pension transfer

Paul Denning worked for Blue Circle Industries PLC until 1994 when he 
left to set up his own consultancy. While working for the company he had 
acquired benefits in its final salary pension scheme. In 2000 Mr Denning 
instructed Alexander Forbes Financial Services (AF) to provide advice in 
relation to the transfer of his deferred benefits from the Blue Circle pension 
scheme to a personal pension plan with Scottish Equitable. Detailed advice 
was given to Mr Denning as to his options, including the fact that the new 
scheme would have to produce minimum growth of 5.74% per annum 
to match the benefits due under the Blue Circle scheme at his chosen 
retirement age of 62.

Mr Denning was keen to obtain flexibility and control over his fund and this 
was provided by the transfer to Scottish Equitable so he chose to proceed. 
However, over the next few years the personal pension did not achieve the 
critical yield of 5.74% per annum. Mr Denning raised a number of concerns 
with AF over performance and in 2007 accepted their advice that the 
Scottish Equitable Scheme should be transferred to Standard Life.

In August 2008 Mr Denning instructed Greenhalgh Financial Services (GFS) 
in place of AF to provide advice on the management of his investments. Mr 
Denning did not instruct GFS to review the transfer from Blue Circle and the 
client agreement letter between him and GFS made no reference to this, 
although it did make clear that GFS were not “authorised or qualified to give 
legal advice”.

Complaints and legal challenges

In 2009 Mr Denning made a complaint to the Financial Ombudsman Service 
(FOS) about the advice given in March 2007 by AF to transfer the Scottish 
Equitable plan to Standard Life. The complaint was successful and a loss 
assessment was ordered, but this ultimately determined that no loss was 
suffered.

In late 2010 or early 2011, Mr Denning raised with the FOS a further 
complaint about the original pension transfer from Blue Circle. This was 
rejected on the ground that the FOS had no jurisdiction as the complaint 
was not made within three years of Mr Denning becoming aware that he 
had concerns. A High Court claim against AF was then abandoned when 
Mr Denning acknowledged that he was outside of the applicable limitation 
period of six years from when the damage occurred or, if later, three years 
from when he became aware of the damage.

Finally, in September 2014 Mr Denning began legal proceedings against 
GFS alleging that when they took over management of his financial affairs 
they should have alerted him to the fact that there was a potential negligence 
claim over the Blue Circle (BC) pension transfer and that they had negligently 
failed to advise him that delay in pursuing a complaint would cause his claim 
to become time-barred. 

GFS denied that they owed any duty to Mr Denning to advise on the BC 
pension transfer and applied to strike out his claim on the basis that there 
were no reasonable grounds for the claim and that Mr Denning had “no real 
prospect of succeeding”.

The court’s decision

The court commented that “the extent of any professional duty depends 
upon the terms and limits of the retainer”. An extended duty to advise can 
arise on a limited basis but in the court’s view there must be a “strong and 
close nexus between the retainer and that matter upon which it is said 
the professional should have advised but omitted to do so”. GFS was not 
instructed to consider the advice given by AF in 2000 in relation to the BC 
pension transfer, that transfer had no substantive connection to the matters 
on which GFS was advising, and GFS did not have sufficient information on 
the BC transfer. In addition, the advice which it was alleged that AF should 
have given was, in the court’s view, a hybrid of financial and legal advice and 
GFS had made clear in their retainer that they were not qualified to give legal 
advice.

The court concluded that there was no duty on GFS to advise on the BC 
transfer and the circumstances surrounding the BC transfer were “far 
too distant in time and remote in subject matter” from the instructions Mr 
Denning gave them to give rise to such a duty. The claim was struck out.

The importance of the retainer

Once again, whatever the view taken of the merits of Mr Denning’s case, 
the importance of the contents of any professional’s retainer has been 
emphasised by this decision. It is vital to make a retainer’s limits clear by 
careful drafting of its scope and to exclude liability for matters on which the 
adviser is not competent to advise, including (perhaps) advice given by other 
professionals prior to the present retainer.

For further information please contact: 
Rupert Thompson 
Senior Associate 
0345 209 1616 
rupert.thompson@clarkewillmott.com

An attempt to make a financial adviser liable for failure to comment on pension 
transfer advice given eight years before he was instructed, emphasises the need for 
an accurate retainer letter or client agreement between an adviser and his client. 
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Focus On: Stuart Thorne and the Taunton private capital team
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Great service... Great people...

Clarke Willmott’s roots originate in the West Country with the firm’s first office 
opening there in 1888. 
Today we are a national firm, with offices across England and Wales, but 
in the 1970s the firm’s main offices were situated in the Somerset towns 
of Taunton and Yeovil.  This year, partner Stuart Thorne is celebrating 40 
years working in the Taunton private client team. 

In February 1977, Stuart joined the Taunton office as an articled clerk 
(or trainee solicitor). He has always specialised in private client work, 
especially Wills, trusts and estates.  He is an expert in lifetime tax planning 
and succession issues, with a particular interest in inheritance tax for 
farmers and landed estates and other privately owned businesses.  Stuart 
now leads the Taunton team with partners David Maddock and Emma Pope, 
supported by a team of ten solicitors and paralegals.

During his time with the firm Stuart has seen many changes and along the 
way has had some entertaining extra-curricular duties, such as playing 
cricket for Somerset seconds when Somerset County Cricket Club was 
unofficially managed by the partner to whom Stuart was articled.

Over the last 40 years, Stuart has also seen a transformation of the 
legal profession, with solicitors embracing greater specialisation and, in 
common with other professions, becoming subject to increased regulation. 
Businesses have progressed from closed off individual offices to flexible, 
open plan work spaces, dusty legal books have been replaced by online 
precedents, and business development is driven by networking events, 
rather than over a liquid lunch.

“Despite all the changes” says Stuart, “one thing that has remained the 
same throughout my time with the firm, is the fact that we regard private 
client work and agriculture as absolutely central to our offering and that we 
have always put our clients in the forefront of everything that we do”.

For further information please contact: 
Stuart Thorne 
Partner 
0345 209 1105 
stuart.thorne@clarkewillmott.com
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