
Happy New Year 
and welcome 
to the first 
edition of the 

Wealth, Health and 
Inheritance Briefing for 
2017. 
During this coming year we can look 
forward to the introduction of the 
inheritance tax residence nil rate band in 
April. A number of clients will not, however, 
qualify for the new relief and in this issue 
we look at how they can nevertheless save 
inheritance tax.

In the light of an increase in contested 
probate cases, we also consider how 
your clients can minimise the chances 
of a dispute between their children after 
their death. We examine how survivorship 
periods in Wills can cause unintended 
consequences, including a substantial 
increase in tax, and there’s an update on 
forthcoming changes to the taxation of life 
assurance.

Finally, we are delighted to welcome 
Rupert Thompson, a new senior associate, 
to our Southampton office. We introduce 
Rupert in this month’s “Focus on“ section.

Please do let us have your feedback and if 
there’s a topic you would like us to cover 
then please get in touch.

Anthony Fairweather
Partner
0345 209 1265
anthony.fairweather@clarkewillmott.com
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These provisions are known as “survivorship 
clauses”. Survivorship clauses ensure that tax is 
not paid twice on the same asset and they avoid 
the administration of that asset twice in quick 
succession. However, survivorship clauses can be 
disadvantageous for spouses if they die together 
in an accident or in other circumstances where 
it is impossible to determine which spouse dies 
first.

A recent case illustrates the problems that can 
arise and we consider how in this particular 
situation survivorship clauses can increase the 
inheritance tax on a couple’s estate.

Double legacies

In 2010 Mr and Mrs Winson, a couple with no 
children, made Wills which were broadly identical. 
They left all their estate to the surviving spouse 
and, if there was no survivor, they left legacies 
totaling £214,000 to various beneficiaries and the 
residue of their estates to their two nieces.
In October 2011 the couple were found dead 
at their home and it proved impossible to 
determine which of them had died first. In these 
circumstances the “commorientes rule” provides 
that the younger spouse is deemed to survive 
the elder. Mr Winston was the younger spouse 
and was deemed to survive his wife. If their Wills 
had not included survivorship clauses, under 
the commorientes rule the remainder of Mrs 
Winston’s assets would have passed to her 
husband, and Mr Winston’s Will would have given 
the £214,000 legacies and the remainder to his 

two nieces, as his wife would have been deemed 
to die before him.

However, both Wills provided that if any person 
died within 28 days of the Winstons’ deaths, 
they would be treated as having predeceased 
the testator. In other words any gift in the Will to 
a beneficiary who failed to survive 28 days would 
fail. If this survivorship clause took effect, despite 
the commorientes rule, neither estate would pass 
to the other spouse, as they had not survived the 
requisite period. Instead both estates would be 
given as to £214,000 to the pecuniary legatees 
and the residue to the nieces. The legatees would 
therefore be paid twice over even though it was 
understood to be likely that the Winstons only 
wanted the legacies to be paid once.

There was a difference of opinion as to how the 
estate should be administered so the High Court 
was asked to construe both Wills, and to state 
how the estates devolved. The court held that the 
survivorship clause was clear, it did not exclude 
either spouse from its ambit and it over-rode the 
commorientes rule and therefore the legacies 
should be paid twice.

Tax disadvantages

The effect of the survivorship clauses in the 
Winstons’ Wills meant that their estates were 
not administered in the way it was believed the 
couple would have wished, and their nieces 
received significantly less than would otherwise 
have been the case. Continues on page 2

How survivorship clauses in Wills can cause 
problems for your clients
It is common for Wills to contain provisions that a gift to 
a beneficiary will not take effect if the recipient does not 
survive by a stipulated period, usually twenty-eight or 
thirty days.
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How survivorship clauses in Wills can cause problems for your clients 
- continued
In these circumstances, survivorship clauses can also considerably increase 
the inheritance tax (IHT) payable on an estate.  The commorientes rule 
means that for succession purposes the younger spouse is deemed to 
survive the elder, but for IHT purposes they are deemed to die at the same 
instant. This means that the assets passing from the elder spouse to the 
younger spouse are free of IHT due to the spouse exemption, and when 
assessing the liability of the younger spouse’s estate to IHT, the property 
passing from the elder spouse is ignored as they are deemed to die at the 
same instant. This means that for IHT purposes the elder spouse’s assets 
are never in the younger spouse’s estate. However, if the commorientes rule 
is over-ridden by a survivorship clause, this IHT advantage will be lost.

To take an example: George and Charlotte are married; George has assets 
of £500,000 and Charlotte owns assets of £400,000. They die in a plane 
crash in December 2016. Charlotte is the younger spouse and their Wills 
leave everything to the other and then to their children.

 If their Wills contain survivorship clauses applicable to all the gifts in the Will:

•  The gift in Charlotte’s Will to George fails and vice-versa so their 
respective assets pass direct to their children and the IHT payable is 
£100,000 (£70,000 from George’s estate and £30,000 from Charlotte’s 
estate).

If there are no survivorship provisions, or they are stated not to apply in this 
situation:

•  Under the commorientes rule George’s estate passes to Charlotte. 
There is no IHT due because of the spouse exemption. Charlotte’s 
estate passes to their children, George’s assets are ignored in 
assessing the IHT on Charlotte’s estate but his unused IHT nil rate 
band can be transferred to her. As Charlotte’s assets are worth less 
than the combined nil rate bands of £650,000 there is no IHT at all to 
pay, a difference of £100,000.

A need for revision?

Although survivorship clauses can have advantages, it is clear that as far as 
spouses are concerned, in the case of a common accident they can cause 
unforeseen results and increase the IHT otherwise payable. If your clients’ 
Wills include a survivorship clause that covers all beneficiaries it is worth 
considering amending the Will to deal with this particular situation.

For further information please contact: 
Matthew Parr 
Solicitor 
0345 209 1330 
matthew.parr@clarkewillmott.com

Stay up to date on the issues that are important to your clients:
Clarke Willmott’s informal blogs contain commentary and analysis on popular 
topics and news items. We also post updates from across the firm on Twitter 
and publish regular publications from our practice areas. Click here to register 
and receive updates by email.
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Three inheritance tax saving tips for clients who can’t claim the 
residence nil rate band
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the surviving spouse’s estate while also enabling him or her to benefit from 
the trust assets.

Example: Harry and Jessica’s £2.8 million estate includes Harry’s shares 
in the family company worth £300,000. Harry leaves the shares to a 
discretionary trust in his Will and the rest of his estate to Jessica. No 
IHT is payable on Harry’s death. As planned, the company is sold after 
Harry’s death. When Jessica dies her estate amounts to £2.5 million as the 
£300,000 cash in the Will trust is outside of her estate. She leaves a property 
to her children and, because her estate has been reduced in value by the gift 
to the trust, her executors are able to claim part of the RNRB. In total the tax 
on the couple’s estate is reduced by £160,000 with £120,000 of the saving 
due to the use of business relief.

3. If your clients have children, and have ever owned a property, they 
could consider reducing their assets by lifetime gifts to save IHT and 
to qualify for the RNRB

Example: Susan and Charlie have a joint estate of £2.8 million including a 
holiday home valued at £450,000. They do not qualify for the RNRB as their 
estate is too large. They use the holiday home for only a few weeks per year. 
If the couple give the holiday home to their children, and pay a full market 
rental for the time that they use it, after seven years the value of the holiday 
home will fall out of their estate, reducing its value to £2,350,000. The 
couple’s entitlement to the RNRB is increased from nil to £175,000 and the 
total tax saving attributable to the gift and the increased claim to the RNRB 
is £250,000. If Susan and Charlie wish to retain control over the holiday 
home then their gift could be made to a trust. A trust could also be used if 
capital gains tax on the gift is an issue.

So if the RNRB does not reduce your clients’ IHT liability, action can still 
be taken to minimize the tax on their estates, and it may be possible to 
take other measures depending on your clients’ particular circumstances. 
Contact us if you would like to find out more and if you would like details of 
our products that can help in the above situations.

For further information please contact: 
Kelly Greig 
Partner 
0345 209 1042 
kelly.greig@clarkewillmott.com

An additional inheritance tax (IHT) allowance comes into effect in April. The 
residence nil rate band (RNRB) applies to those who leave a property interest to 
lineal descendants, but it won’t be available on all estates. 
When it is fully in force, this allowance will exempt £350,000 from IHT for 
a married couple or couple in a registered civil partnership. However, the 
allowance tapers away by £1 for every £2 of an estate that exceeds £2 
million and, if your clients do not have children, the allowance is of no benefit 
to them. In this article we offer three tips on how your clients can reduce the 
IHT payable on their estates if they cannot claim the RNRB.

1. If your clients own a property they could consider fragmenting 
ownership of the property 

This is achieved by your client either giving a small percentage (say 10%) 
of their property to a trust during their lifetime or, if they are married or in a 
civil partnership, leaving a similar percentage of their share in the property 
to a discretionary trust set up by their Will. The share of the property then 
remaining in your client’s ownership, or in their partner’s ownership, should 
then be discounted in value by 10-15%. This discount reflects the difficulty of 
selling a part share in a property on the open market.

If your clients choose the lifetime trust route it will be necessary to pay a 
commensurate proportion of a full market rental to the trust. 

Example: Sarah and Chris have a joint estate of £2.9 million including a 
jointly owned property valued at £1.5 million. They each make Wills leaving 
10% of the property to a discretionary Will trust on the death of the first 
of them. Chris dies first so Sarah now owns 90% of the property. Sarah’s 
share in the property is valued at £1,215,000 (assuming a 10% discount), 
£285,000 less than if they had taken no action, and resulting in an IHT 
saving of £114,000.

2. Make sure your clients  make full use of other available IHT reliefs

The RNRB will be the newest relief after its introduction next year but there 
are a number of other reliefs and exemptions, some of which are much 
more valuable. Business relief, for example, can exempt the whole value 
of a business from IHT but there are traps for the unwary which can limit its 
availability.

If your client owns shares that might benefit from business relief, and they 
are married, then they should also ensure that their Will is drafted in a way 
that makes full use of the relief. In many cases this could involve leaving their 
shares to a discretionary trust in their Will rather than to their spouse. No 
IHT is payable on the death of the first spouse, due to business relief and 
spouse relief, but the trust ensures that the business assets are outside of 
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How your clients can reduce the likelihood of their children arguing 
after their deaths

This situation arose last year when the children of the late Sir Michael Butler 
failed to settle an argument over a multi-million pound ceramic collection. 
Indeed, statistics from the High Court show that the number of disputed 
Wills has risen recently.

What action should clients take to reduce the likelihood of disputes after their 
death?

Review Wills

When your client drafted their Will, they may have appointed their adult 
children to act as executors on their death.  This may have seemed a 
good decision at the time, given that the children are likely to be major 
beneficiaries of the estate, but if the relationship between the children is 
fraught, your client might want to re-consider this appointment.  Executors 
must act unanimously and, if there is a disagreement, a dissenting executor 
can effectively cause the administration of the estate to grind to a halt. 

Removing one child as executor while leaving the other in place, could 
generate further ill-feeling because one child will have the power to make 
all the decisions. In these circumstances, it may be best for your client to 
remove all their children as executors and to appoint other independent 
people, perhaps trusted family friends, their own siblings or a professional.

Consider whether joint ownership is a good idea

If your client’s children have a difficult relationship then putting a specific 
asset into their joint names may not be advisable as it could demand a 
degree of co-operation which is impossible. In some cases co-ownership 
could give rise to very serious disputes. If, for example, only one child works 
in the family business, leaving the company to both children could worsen 
any enmity that already exists. The child with an interest in the ongoing 
success of the company might, for example, be more inclined to retain 
profits for future investment, while the child who does not work for the 
company may prefer a more generous dividend policy, and this can lead to 
clashes.

Similarly, in farming families, joint ownership of the family farm by siblings 
who do not have a good relationship can cause numerous ongoing 
problems. It may be better for your client to partition the farming assets, if 
this is possible, or leave the farm to one child, with the other compensated 
by benefitting from other parts of the estate.

Your client should talk to their children about what will happen on 
their death

If your clients sense that there is likely to be an argument, perhaps because 
of a provision that they have included in their Will, it is better for them to 
talk to their children about the situation. Emotions run very high following 
bereavement and disputes are more likely to arise if the children are shocked 
by your client’s decisions. If one of the children expresses disappointment 
over your client’s choices when they are still around to explain why they have 
made them, they may be able to diffuse an otherwise difficult situation.

Leaving out a child

Your client’s own relationship with a child may have deteriorated to the 
extent that they do not wish that particular child to benefit under their Will.  
A child could, in theory, bring a claim against their parent’s estate if they 
believe that the Will has not made reasonable financial provision for them. 
It used to be the case that such claims were rarely successful if the child 
was an adult, in good health and financially independent of their parent. The 
courts have recently moved away from this to some extent, and an adult 
daughter recently made a successful claim against her mother’s estate when 
the major beneficiaries of the estate were charities. This case, however, 
has recently been under appeal and was heard by the Supreme Court in 
December.  The judgment of the Supreme Court is awaited, but as soon as 
it has been published we will be posting updates on our news page and in 
the next edition of this newsletter. 

If your client decides to leave a child out of their Will, they should be aware 
of the possibility of a claim against the estate and it may be advisable for 
them to place a separate letter with their Will setting out their reasons for 
omitting the child. Alternatively, they might feel that a claim would be less 
likely if the child was included in the Will, even if he or she receives a smaller 
share of the estate than their siblings.

Your client’s reasons for excluding their child could include concern about 
how they might deal with their share of the estate. This can be dealt with by 
leaving their share in trust so that trustees control how the assets are dealt 
with and the child’s entitlement would be limited to some extent.

If you would like further information about Wills and estate planning or 
avoiding disputes after death then please contact David Maddock.

For further information please contact: 
David Maddock 
Partner 
0345 209 1205 
david.maddock@clarkewillmott.com

Dealing with the administration of a parent’s estate can be a stressful time for 
anyone, but if the relationship between siblings is difficult, quarrels can escalate and 
culminate in court proceedings. 
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Update on the taxation of life insurance policies

The problem with the current rules

The problem with the current rules (which tax part surrenders made in 
excess of 5% of the original policy premium), is that they can lead to an 
excess charge to tax if a large withdrawal is made in the first years that the 
policy is held. This is because the gain then chargeable to tax is calculated 
by reference to the amount withdrawn in excess of the 5% deferred 
allowance and this is likely to have no reference to the actual gain on the 
policy at that time. For example,  if an individual paid a single premium of 
£50,000 for a policy, a withdrawal of £20,000 a year after the policy was 
taken out would lead to an assessable gain of £17,500 which is highly likely 
to be in excess of the actual economic gain on the policy.

The results of the consultation

These were published on 5 December 2016. The preferred option for most 
respondents was the proposal that the current cumulative 5% tax deferred 
allowance should be changed to a lifetime 100% deferred allowance. Once 
all premiums paid have been withdrawn, withdrawals would be taxed in 
full so the assessable gain would equal the economic gain.  This option 
was considered to be the easiest to explain to policyholders, the simplest 
in terms of transitional arrangements and the cheapest to implement. All 
options were, however, considered to require expensive changes to IT 
systems. It was also pointed out that industry changes, including improved 
policyholder support and education, has meant that the number of 
disproportionate gains have been reduced substantially.

The government’s decision

Given the reduction in the number of affected cases, the government has 
decided that a change for all policyholders is no longer appropriate but 
they have stated that they would like to help the few taxpayers affected by 
disproportionate gains chargeable to tax.

To achieve this, draft legislation has been published which it is intended will 
be included in the 2017 Finance Bill. The legislation will enable policyholders 
who have made disproportionate taxable gains to apply to HMRC and 
request that their gains are recalculated on “a just and reasonable basis”. 
This is intended to come into effect from 6 April 2017.

For further information please contact: 
Carol Cummins 
Consultant 
0345 209 1275 
carol.cummins@clarkewillmott.com

In the May 2016 issue of WHIB we reported on the government’s consultation on 
the taxation of life insurance policies. The consultation considered how the current 
rules on part surrenders of life insurance policies should be amended to prevent 
excess tax charges arising on some occasions and three possible options for 
change were put forward.

http://www.clarkewillmott.com
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Great service... Great people...

At the end of last year Rupert Thompson joined the Clarke Willmott private capital 
team.  Rupert is a senior associate in our Southampton office and in this Focus on 
article we get to know him better:
What are your areas of specialisation?

I help clients structure their personal and business assets in a controlled 
and tax efficient manner for succession purposes, particularly solutions that 
protect wealth for the benefit of future generations.  I deal with all aspects 
of private client matters including advice on tax, legal issues affecting the 
elderly, drafting Wills and Powers of Attorney and constituting trusts.  

What issues are currently most active in your area of specialisation? 
Which problems come up repeatedly?

Taxation and mental capacity are common issues that repeatedly need to be 
addressed.  

What do you find are the most interesting aspects of your job?

I enjoy helping clients find solutions to protect their family wealth and provide 
for future generations.  The personal nature of the work is interesting and 
rewarding.  I like building a good relationship with my client; this is important 
as they are often disclosing very personal information, and getting to know 
them helps to provide the best solutions in respect of succession planning.

What, in your view, is the most important action that a person can 
take in relation to their affairs?

Communication. Discussing their wishes with family and with their 
professional advisers will ensure that their affairs are dealt with in the best 
way.

What do you feel are your best attributes for dealing with Private 
client work?

It is important to be approachable and reliable, and work with clients in a 
measured,  principled and efficient manner. 

What do you like to do when you are not at work?

I enjoy playing tennis, sailing and gardening.  I also play the trumpet.

For further information please contact: 
Rupert Thompson 
Senior Associate 
0345 209 1616 
rupert.thompson@clarkewillmott.com
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