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Out with the old, in with the new Welcome
to the January edition 
of our Employment 
Law Briefing

Hello again from Clarke 
Willmott LLP’s Employment 
& HR team. Welcome to 
another edition of Employment 
Matters. 

For further information on any of the topics 
in this month’s Employment Matters, please 
contact a member of the Employment & HR 
team. 

As ever, we welcome your feedback and 
if you would like to see a particular area or 
topic featured in future issues, please let us 
know by emailing  
bex.sinclair@clarkewillmott.com. 

Kevin Jones 
Head of Employment & HR
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goals will help your business achieve financial and 
commercial objectives a lot quicker and more 
effectively than without. It will also enable you 
to communicate a clear message to teams and 
employees about what is expected of them.

Top 5 tips to developing your HR strategy

1.  Keep it simple

2.  Translate the organisation’s objectives into 
an actionable HR plan

3.  Identify the practical HR initiatives that will 
help deliver the plan

4.  Focus on value-adding activi¬ties to support 
the execution of the business objectives

5.  Make it happen, report on and review its 
effectiveness

How we can support

Our expertise within our Employment and 
HR team enables us to support employers in 
developing an effective and meaningful HR 
strategy. Working closely with our clients to 
understand their business, we can develop a 
strategy with realistic recommendations to ensure 
your people are aligned with the direction of your 
business. 

For more information on our HR consultancy 
offering please contact Bex Sinclair, Head of the 
HR Consultancy Team on 0345 209 1831 or 
email bex.sinclair@clarkewillmott.com

Continued on page 2

1. New Year, New Business Plan: Are people 
in it?

So we are heading in to a new year. I bet you’ve 
got a business plan? Or something on paper 
which maps out where you want the business 
to go over the next three to five years? You 
may even have an exit strategy that you’ve 
deliberated long and hard over and identified a 
trigger within it, which will determine whether and 
when you sell or not. But have you got a people 
strategy? Have you identified how your people 
will deliver your business plan? Possibly not and 
you wouldn’t be alone. We meet with a range of 
businesses who are entirely clear on the direction 
of travel and growth for their business but they 
haven’t always identified how they’re going to 
recruit, retain and drive their people to deliver it.  

Why have an HR strategy?

An HR strategy is about aligning your people and 
their functions to the overall aims and objectives 
of the Company.

An HR strategy will identify the potential impact 
of the business’ strategy on the people, and 
highlight the HR priorities necessary to execute 
and implement the business strategy. It outlines 
how the people will deliver the business 
objectives.

What’s the value to the business?

One of the key success factors of high 
performing organisations is putting their people 
first.  HR priorities aligned with your business 

2016 provided a few significant changes to employment 
law. This article views some of the more prominent 
features that has shaped employment law throughout 
the year with ongoing issues that are likely to crop up in 
2017.
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Out with the old, in with the new - continued
2. Gender pay gap

Businesses with more than 250 employees will have to report on their 
gender pay gap differences, starting with a snapshot in April 2017. From 
April 2016, business should have been monitoring their bonus awards so 
that they are able to generate the snapshot report ready for April 2017. 

One to watch in 2017…

A large group of employees working for Asda have made a claim for equal 
pay which will be an eagerly awaited decision.

3. National Living Wage and National Minimum Wage

The National Living Wage was introduced from April 2016 increasing the pay 
of an individual over the age of 25 from (at the time) £6.70 an hour, to £7.20 
an hour. 

From 1 April 2017, the national minimum wage and living wage will be 
aligned to increase in April every year instead of in October. The rates will be 
set as follows:

Age 25+  £7.50

Age 21-25  £7.05

Age 18-20  £5.60

Age 16-17  £4.05

Apprenticeship  £3.50

4. Employment status and the ‘gig economy’

In 2016, the ‘gig economy’ was shaken with the decision in the Uber case 
which held that Uber drivers were ‘workers’ and not self employed. This 
therefore entitled them to rights, such as National Living/Minimum Wage and 
holiday pay. We are likely to hear the appeal for this case in 2017.

5. Tax-free childcare 

During early 2017, tax free childcare is expected to be introduced. Tax-
free childcare will start to replace the current childcare vouchers which is 
expected to be abolished by 2018. In order to receive the tax-free childcare, 
parents will have to open an online account. They will then pay for childcare 
from a registered provider directly from the online account. Every £8 that a 
parent pays in, the government will pay an extra £2 (up to a maximum of 
£2,000 per year (£4,000 for disabled children).  

However, the tax-free scheme will not be available to anyone who is 
claiming tax credits or universal credits or to any parent that earns more 
than £100,000 per year or less than £115 per week.

6. Apprenticeship levy

UK employers with annual wage bills of more than £3 million are expected 
to pay 0.5% levy on their total bill for the cost towards of apprenticeship 
training less a “levy allowance” of £15,000. These employers will need to 
join the digital apprenticeship service to access the funding

This means that large employers will be able fund apprenticeships with 
access to the levied amounts and a government top-up of 10%. 

Small companies, on the other hand, will not be required to use the 
digital apprenticeship service until at least 2018 but will still be able to 
receive funding provided that they contribute 10% towards the cost of the 
apprenticeship. 

7. Holiday pay

In 2016, the decision from Lock v British Gas confirmed that holiday pay 
should include commission and Bear Scotland Ltd v Fulton concluded that 
it should also include overtime. It is suspected that British Gas will appeal in 
2017 to the Supreme Court.

8. Monitoring social media

In 2016, it was held in Barbulescu v Romania that an engineer that was 
dismissed for personal use on Yahoo Messenger was dismissed fairly. Mr 
Barbulescu had claimed that this was a breach of his right to privacy, but 
the court held that the actions of the employer were a proportionate means 
of achieving a legitimate aim. This case has been appealed which will be 
heard in 2017. 

9. Shared parental leave

2016 gave rise to the first shared parental leave case, which found that it 
was discriminatory to offer an enhanced pay benefit for the mother in the 
company’s shared parental leave policy, but not to offer the same benefits 
for their partner (in this case the father) taking SPL.

10. ACAS Code

2016 gave the confirmation on the circumstances in which the ACAS code 
of practice arises. In Phoenix House Ltd v Stockman, the EAT confirmed 
that the ACAS Code of Practice does not apply to dismissals that are based 
on ‘some other substantial reason’, whilst the case of Holmes v Qinetiq held 
that the Code did not have to be applied in dismissal for genuine ill health 
where there was no issue of poor performance.

11. Brexit - one to watch!

Article 50 of the Treaty is likely to be triggered withdrawing Britain from 
Europe and the British Bill of Rights may be consulted on. We will be 
providing updates throughout the year as new developments arise.



New Year – festive party fall out
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The above quote was referred to in the case of Bellman v Northampton 
Recruitment Ltd, where it was held that the Company was not vicariously 
liable for an assault of an employee by a director following a Christmas 
party.

Facts

Mr Major and his family owned and ran a business called Northampton 
Recruitment Limited (“the Company”). Mr Bellman was also a very good 
friend of Mr Major and had been for 40 years. In October 2001, Mr Bellman 
was recruited by Mr Major as a sales manager for the Company. 

The annual Christmas party was held in a golf club and later, some of the 
staff continued on to a hotel. After a lot of alcohol was consumed, a heated 
discussion started relating to work. Mr Major punched Mr Bellman after the 
disagreement. Mr Bellman then stood back up trying to calm the situation 
down when Mr Major punched him again, knocking him unconscious and 
causing a significant brain injury. This was recorded on CCTV.

As a result of this, Mr Bellman will be unable to return to his normal duties 
of work and has no recollection of the event. Furthermore, he dropped the 
criminal prosecution case claiming that Mr Major was a good friend and he 
would not have meant any harm.

The question brought to the Court was whether the Company should be 
held vicariously liable for the assault and, as a result, responsible for paying 
Mr Bellman’s compensation.  In overview, an employer will be vicariously 
liable for a offence committed by its employee if that employee was acting in 
the course or scope of their employment.

Decision

Whilst summing up his decision, the High Court Judge confirmed the 
practical difficulties that have been created over time in relation to vicarious 
liability. 

The High Court found that there were a variety of reasons why the Company 
should not be vicariously liable in the circumstances:

1.  Although the Company paid for the drinks, the taxis and the 
accommodation, there was no contractual obligation to attend the 
Christmas party and there were no adverse inferences such as 
disciplinary hearings if there was a failure to attend. 

2.  Although the drinking continued after the Christmas party, it could not 
be considered as a continuation of the party due to the facts of the 
case. 

3.  Although the conversation which led to the assault had been about 
work matters, the general conversation as a whole had been about 
social matters. The Judge went on to confirm that because Mr 
Bellman and Mr Major were friends outside of work, if they had any 
conversation about work during social hours, it would not be fair to 
consider that Mr Major’s duties could be viewed as “in the course of 
employment”. 

This case is, however, a reminder that, during events where employees are 
socialising and could be intoxicated, businesses may be vicariously liable 
for any improper behaviour.  If you have had any issues during your festive 
season and you require some help on how to manage this, please do not 
hesitate to contact us.

“If my servant doth anything prejudicial to another, it shall bind me when he may 
be presumed that he acts by my authority, being about my business” (Sir Robert 
Wayland’s case 1707)
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Disability discrimination: Court highlights the difference between a 
mental impairment and reaction to life events
In the recent case of Herry v Dudley Metropolitan Council, the Employment Appeal 
Tribunal (EAT) has upheld an employment tribunal’s decision that an employee 
suffering from stress was not disabled within the meaning of the Equality Act 2010. 
The employee’s stress had been a reaction to difficulties at work rather than a 
mental impairment, and he could not show that his condition had a substantial 
adverse effect on his day-to-day activities. 
Background

In order to be protected by disability discrimination law, an employee must 
have a disability within the meaning set out in the Equality Act 2010 (EA 
2010), at the relevant time the discrimination is alleged to have taken place. 
To determine whether an employee suffers from a disability, the definition 
can be broken down to four key questions: 

•  Does the employee have a physical or mental impairment? 

•  Does that impairment have an adverse effect on their ability to carry 
out normal day-to-day activities? 

•  Is that effect substantial?

•  Is that effect long-term?

In another case, J v DLA Piper UK LLP the court gave guidance for tribunals 
on the difference between stress caused by adverse life events, including 
difficulties at work, and clinical depression and anxiety. While the latter is 
likely to be an impairment, the former without more will not. In such cases, 
it is useful for the tribunal to start by considering the extent to which the 
condition has an adverse effect on the employee’s ability to carry out day-
to-day activities. 

Facts of this case

Mr Herry was employed as a design and technology teacher and a 
part-time youth worker. He brought proceedings against his employer 
alleging, amongst other things, disability discrimination. He claimed that his 
disabilities were dyslexia and stress and depression. 

From May 2010, Mr Herry was signed off sick many times and was 
continuously away on sick leave from June 2011. His sick notes stated that 
his absence fell into two main categories: from May 2010 to April 2013 the 
sick certificates usually referred to a physical injury (a fractured ankle, post-
operative recovery, “leg pain and stress” and “ankle pain and stress”), but 
from October 2013 onwards, they solely referred to “stress at work”, “work 
related stress”, “stress”, or “stress and anxiety”.

No certificate referred to depression. There was a reference to depression 
in a GP’s letter dated 25 November 2014, but this was as a result of the 
employment tribunal proceedings. 

The tribunal concluded that Mr Herry was not a disabled person at the 
material time. He had provided little or no evidence that his stress had any 
effect on his ability to carry out normal activities, other than to occasionally 
exacerbate his dyslexia (which his employer accepted was a disability). The 
tribunal found that from the evidence, it appeared that Mr Herry’s stress was 
“very largely a result of his unhappiness about what he perceives to have 
been unfair treatment of him, and to that extent is clearly a reaction to life 
events” 

Mr Herry appealed to the EAT. 

EAT’s Decision

The EAT dismissed Mr Herry’s appeal: The tribunal had not been mistaken in 
finding that he was not disabled at the material time. 

The EAT considered that that there was a shortage of information in the 
medical documents as to the nature of Mr Herry’s “work related stress”. 
The GP’s letter of 25 November 2014 and an occupational health report 

dated 17 March 2015 only referred to the stress of the employment tribunal 
proceedings. The occupational health report noted that Mr Herry took no 
medication to manage his stress and was physically and mentally fit and 
able to work. 

The EAT considered that the tribunal had correctly followed  J v DLA Piper 
UK LLP when deciding whether Mr Herry’s stress had amounted to an 
impairment. The tribunal’s observation that Mr Herry’s stress was clearly a 
reaction to life events was a reference to the distinction drawn by the court 
in that case between a mental impairment (which could be disability), and a 
reaction to life events (which could not). 

Helpfully, the EAT made the following observations in relation to cases where 
an employee’s work situation is the cause of their stress: 

•  There is a class of case where the individual will not give way or 
compromise over an issue at work, and refuses to return to work, yet 
in other respects suffers no or little apparent adverse effect on normal 
day-to-day activities. 

•  A doctor may be more likely to refer to the presentation of such an 
entrenched position as “stress” than as anxiety or depression. 

•  An employment tribunal is not bound to find that there is a mental 
impairment for the purposes of disability in such a case. Unhappiness 
with a decision or a colleague, a tendency to nurse grievances, or a 
refusal to compromise, are not of themselves mental impairments: they 
may simply reflect a person’s character or personality. 

•  Any medical evidence put before the tribunal that supports a diagnosis 
of a mental impairment must be considered with great care, as must 
any evidence of adverse effect over and above an unwillingness to 
return to work until an issue is resolved to the employee’s satisfaction; 
but in the end the question whether there is a mental impairment is 
one for the employment tribunal to assess.

What does this mean for employers?

It is not uncommon for employees to bring a disability discrimination claim 
relating to stress they have suffered due to difficulties at work. The EAT has 
provided some useful guidance for employers, to help them decide whether 
an employee suffering with work related stress, is disabled for discrimination 
purposes.  It can be difficult to determine whether an employee suffers from 
an impairment, as stress can produce broadly similar symptoms to clinical 
depression. The focus for employers should therefore be on whether the 
employee’s condition has had a substantial long-term effect on their ability 
to carry out day-to-day activities, and the onus will be on the employee to 
provide evidence to support this. Mr Herry’s case fell down because of the 
lack of medical evidence to support his assertions. It is a reminder that an 
employee will be at risk if they choose to rely solely on the terms used by 
their GP on their sick notes. Many medical professionals (and lay people) 
use terms such as stress, depression and anxiety loosely. Those labels 
alone cannot be relied on to establish that the employee suffers from a 
disability within the meaning of the discrimination legislation.
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HR Guardian: Employment Law insurance that protects your business  
- click to find out more >>

Your HR: Your business, your people, your choice of HR support  
- click to find out more >>

Your People: The complete HR solution  
- click to find out more >> 

 Your People
We now have a very cost effective Cloud based HR database and information system called *Your People available to our clients which supports our 
Employment and HR support service. This manages all HR information in one place, rather than on a series of spreadsheets as is often the case! This 
system covers employee self-service management of holiday and sickness as well as training records, on-line recruitment, performance management, 
HR reporting, HR documents and much more.

The system also allows you to conduct your entire appraisal system on-line and flag alerts when they are due, ensuring that your HR function is 
proactive.  Costs start from as little as £76+VAT for the entire year! More information can be found on this link.

Come and join our newly created “HR Bristol” Networking Group on LinkedIn. This dedicated LinkedIn group will provide you 
with news, updates and information on HR issues and employment law. We have already established a great networking group, 
so why not join us?

Click here to find out more >>

This months HR to do list:
 √  Check employment status of all staff – casual workers, agency 

workers, consultants, contractors and employees. Are they correct?

 √  Check right to work documentation for all staff is in place and up to 
date.

 √  Check your Company’s business plan – does it cover your staffing?

 √  Check that you have a policy in place detailing expected behaviour 
at work social events and the consequences of non-compliance.

 √  Check you have got a system in place for equal pay monitoring and 
reporting

 √  Check casual workers are getting paid holiday pay

 √  Check you have a plan in place to deal with the Apprenticeship levy

 √  Check your holiday pay include commission and overtime

 √  Check all your staff have had equal opportunities training

 √  Check your equal opportunities policy is up to date

Other headlines
•  Various statutory payments to be increased. The statutory pay for 

sickness, maternity, paternity and shared parental leave will be 
increased from 10 April 2017. The new rate for maternity, paternity 
and shared parental leave pay will rise from £139.58 a week to 
£140.98 a week. Statutory sick pay will increase from £88.45 a 
week to £89.35 a week.

•  Following on from the recent CitySprint case and the Uber drivers 
case it is even more important than ever to review the employment 
status of your staff and make sure they reflect their true legal 
definition. Getting it wrong could mean your staff are due back pay 
for holiday pay going back 2 years.

•  Immigration and Right to Work checks - from December 2016 if you 
are found to be employing illegal workers, your business could face 
closure for 48 hours as well as hefty fines of £20k per illegal worker.

Don’t forget our key employment law facts and figures can be found 
here.
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