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Following the Supreme Court’s decision in P v Cheshire West and Chester Council [2014] UKSC 19 

there has been a dramatic increase in the number of applications made to the court pursuant to s21A 

of the Mental Capacity Act 2005 ("the Act") in order to challenge standard authorisations granted 

under Schedule A1 of the Act. Many of these applications are brought by P, with the assistance of 

their relevant person representative (RPR) or independent mental capacity advocate (IMCA).

It is clear from existing case law that RPRs, s39D IMCAs and local authorities all have positive 

obligations to assist P to challenge their deprivation of liberty in the court, where appropriate and 

necessary. However there has been very little guidance to support RPRs and s39D IMCAs to decide 

when their duty to assist P to make an application to the court will arise. It is well established in Re AJ

[2015] EWCOP 5 that when P is clearly and consistently objecting to their care arrangements an 

application to the court ought to be made. However in many cases P does not or is not able to clearly 

articulate their views, leaving RPRs and IMCAs to exercise their discretion in a grey area.

This was a question we were asked to advise on frequently and it was clear that the lack of guidance 

was causing great concern and confusion to many RPRs and IMCAs. In the hope of gaining some 

guidance from the courts, we assisted three RPRs and an IMCA to bring four cases to the court’s 

attention and asked the court to consider the circumstances of these cases as part of a test case (RD

and others. Duties and powers of relevant person's representatives and section 39DIMCAs [2016] 

EWCOP 49).

The question the court was invited to consider was put by Victoria Butler-Cole, counsel instructed on 

behalf of the four applicants that we represented:

"When, if at all, does the requirement under Article 5(4) to assist P to exercise his or her right 

of appeal to the Court of Protection under s.21A of the MCA arise in cases other than those in 

which P expresses a clear and consistent objection to the arrangements for his/her care and 

treatment?"



The facts of each case

The court considered five linked cases, all involving elderly people with various forms of dementia and 

living in residential care homes. In each case there was some uncertainty as to whether P was 

objecting to their care arrangements and therefore whether an application ought to be made to the 

court or not. For example, P was at times inconsistent in their views regarding their placement or only 

voiced objection to their placement at times of high distress.

In one of the cases (RD) the Official Solicitor acted as litigation friend. In the other four cases (EP, 

JW, JB and JP) P's RPR or s39D IMCA acted as litigation friend. These RPR and IMCAs joined 

together to present the court with unified submissions.

The respondents included three local authorities and one Clinical Commissioning Group (CCG). The 

court therefore heard submissions from the Official Solicitor, the RPRs and IMCA, the local authorities 

(who also presented the court with unified submissions) and the CCG.

The court’s guidance

Baker J provides clear guidance to both RPRs and IMCAs in this judgment. It is important to note that 

he draws an important distinction between the role of RPR and IMCA and accordingly, the test for 

whether one ought to assist P to challenge their deprivation of liberty in the court is different 

depending on what capacity one is acting in.

Relevant Person’s Representatives

RPRs have a very wide duty to support P in all matters relating to Schedule A1 of the Act. In order to 

fulfil this wide role, the RPR may have to assist P to make an application to the court in accordance 

with P’s wishes but the RPR also needs to consider whether an application to the court ought to be 

made independent of P’s wishes.

Assisting P to make an application to the court

The RPR is duty bound to assist P to make an application to the court where it appears that P 

wishes, or would wish, to apply to the Court of Protection.

When considering whether P wishes, or would wish, to make an application to the court the RPR must 

first consider whether P has capacity to make an application to the court. The threshold for capacity to 

decide whether to make an application is lower than the threshold for having capacity to conduct 

proceedings and simply requires P to understand that the court has the power to decide whether he 

ought to be subject to his current care arrangements. If P has capacity to decide whether to make an 

application then P’s decision is determinative. However, even if P has capacity to ask for an 

application to be made it may well be that he lacks capacity to conduct proceedings and will still 

require a litigation friend.

If P does not have capacity then the RPR must consider whether there is direct or indirect evidence 

that P is objecting to his care arrangements such that he wishes, or would wish, an application to be 

made to the court, if he were able to understand the court process and had capacity to decide for 

himself.



The RPR needs to consider both P's verbal expressions and behaviour when considering whether 

they wish or would wish for an application to be made.

In considering P's verbal expressions, regard should be had to:

 any statements made by P about his wishes and feelings in relation to issuing proceedings;

 any statements made by P about his residence and care;

 any expressions by P of his emotional state;

 the frequency with which P objects to his placement or asks to leave;

 the consistency of his expressed wishes or emotional statement; and

 any potential alternative reasons behind his expressed wishes or emotional state.

In considering P's behaviour, regard should be had to:

 the possible reasons for P's behaviour;

 whether P is being sedated or medicated for depression (as this may dull any behaviours that 

suggest an objection);

 whether P actively tries to leave the care home;

 whether P takes preparatory steps to leave the care home, e.g. packing bags;

 P's demeanour and relationship with staff;

 any records of challenging behaviour and the triggers for such behaviour; and

 whether P's behaviour is a response to particular aspects of the care arrangements or to the 

entirety of those arrangements.

The RPR ought to have regard to possible reasons for P's behaviour or expressions, including 

whether there may be an alternative reason for their comments or behaviour other than objecting to 

their care arrangements. One example given in court to illustrate this point was a situation in which P 

would pack their clothes and wander around the care home trying to open doors. While on face value 

this could be seen as indicative of an objection, on further exploration it transpired that P was in fact 

looking for the laundry room. In the case of JB, JB would become agitated and upset every evening 

around 4pm when she believed she had to pick her children up from school and was concerned they 

were by themselves, but for the majority of the day she was settled in her placement.

There may also be times when P's behaviour and expressed wishes contradict each other, so RPRs 

should recognise that there may be reason to conclude that, taking into account all the circumstances, 

P would wish for an application to be made even if P says that he does not. Equally, an RRP may 

come to the conclusion that P does not wish for an application to be made, even if he says otherwise, 

since his understanding of the purpose of making an application may be very poor. However, it should



be remembered that this kind of reasoning only applies when P lacks capacity to decide whether an 

application should be made. If they do have capacity, their expressed wish to apply to the court, 

or not, must be followed.

Finally, and very importantly, where the RPR decides that P wishes, or would wish, for an application 

to be made to the court it is not for the RPR to consider whether an application is in P’s best 

interests.

Applications made by RPR independently of P’s wishes

An RPR has a wide duty to assist P in all matters relating to and connected with Schedule A1 of the 

Act. Therefore, in addition to assessing whether P wishes or would wish for an application to be 

made, the RPR is also under a duty to assess for himself whether an application should be made to 

the court, independently of P’s expressed wishes. As such, the RPR may consider that an application 

ought to be made even where P is not objecting to their care arrangements. Baker J stressed that this 

is necessary to ensure there are effective safeguards in place to protect P.

The RPR may apply to the Court of Protection:

 on the grounds that P does not meet one or more of the qualifying requirements for an 

authorisation under Schedule A1;

 to determine whether the period of the standard authorisation or the conditions subject to 

which the standard authorisation is given are contrary to P’s best interests;

 to determine whether the purpose of the standard authorisation could be as effectively 

achieved in a way less restrictive of P’s rights and freedom of action.

An RPR is entitled to apply to the court without obtaining the court’s permission in the same way as P. 

However, it is important to note than when an RPR decides to make an application to the court 

independently of P’s wishes they must only do so if an application is in P’s best interests. This is an 

important distinction, as the best interests principle does not apply when the RPR is facilitating P’s 

own wish to apply to the court.

IMCAs

Baker J highlighted that there is an important distinction between RPRs and s39D IMCAs. IMCAs 

have a much narrower role, which is limited to the specific duties laid out in s39D (7), (8) and (9) of 

the MCA 2005 . An IMCA must take such steps as are practicable to help P and the RPR understand:

 the effect of the authorisation;

 the purpose of the authorisation;

 the duration of the authorisation;

 any conditions to which the authorisation is subject;

 the reasons why each assessor who carried out an assessment in connection with the 

request for the authorisation, or in connection with a review of the authorisation, decided that 

P meets the qualifying requirements;



 P’s relevant rights, which means his right to apply to the Court of Protection under s21A and 

to request a review of the standard authorisation under Part 8 of Schedule A1;

 how to exercise the relevant rights.

If it appears to the IMCA that either P or the RPR wish to exercise their relevant rights, the IMCA must 

assist them to do so.

When considering whether it appears that P wishes to exercise their right to challenge their 

deprivation of liberty the IMCA ought to consider the same factors as the RPR must consider, 

including both P’s stated wishes and behaviour.

However, if P is unable to express a wish, either verbally or through their behaviour, then it is not for 

the IMCA to analyse whether P would wish to exercise their right to challenge, if P had a better 

understanding of the court process and the purpose of an application. This is solely the role of the 

RPR. Equally, it is not for the IMCA to consider whether there are any other reasons for P's 

expressions or behaviour, this is again solely the role of the RPR.

The IMCA must also assist the RPR to understand their duties and rights, and when it appears that 

the RPR wishes to challenge then the IMCA ought to take all practical steps to assist the RPR to do 

so. Baker J stressed that if the RPR carries out his functions as he should, assisted where necessary 

by an IMCA, P will have effective protection.

Alternatives to proceedings and best practice

Baker J also highlighted some overriding principles and points of best practice that both RPRs and 

IMCAs ought to take in account when considering whether to make an application to the court. Firstly, 

it will usually be appropriate for an RPR or IMCA to visit P more than once before making an 

application to the court. When visiting P, the PRR or IMCA should also try to review records and 

discuss matters with P's family and friends and care staff familiar to P.

While this is not addressed in the judgment, for the avoidance of doubt it may be helpful to confirm 

that RPRs are permitted access to P's care home records. This is in accordance with paragraph 7.5 of 

the DoL's Code of Practice, which provides that the managing authority should provide ‘information’ to 

P's RPR and that the provision of information is an ongoing activity rather than a one-off activity. 

'Information' can include the RPR having sight of the DoLs paperwork, social care records and care 

home records. RPRs should feel empowered to refer the managing authority or care home manager

to this paragraph of the Code should they put up any resistance.

The RPR or IMCA should also consider whether there may be an alternative way to address any 

concerns, including whether a Part 8 review may be appropriate or whether there is scope to work 

collaboratively with the commissioning group and P's family to explore alternative options and often a

request for a round table meeting or if appropriate, a best interests meeting, can be a good starting 

point.

However, Baker J stressed that such measures should not prevent an application being made where 

it appears that P wishes, or would wish, for an application to be made. P's deprivation of liberty is at 

stake and an application to the court should be made if it is not possible to resolve concerns 

satisfactorily through other routes in a timely manner.



Victoria Butler-Cole has produced a very helpful flow chart that may be of assistance when 

considering this guidance which is attached.
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