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In this issue we look at:

•  How your clients can make their Wills 
residence nil rate band ready and 
take full advantage of this valuable 
new relief

•  Re-balancing generational wealth: 
how the older generation can help 
the younger one

•  The new tax rules for non-doms 

•  How landlords’ income tax bills are 
about to rise

•  Modernisation of the courts for family 
property disputes; and

•  The private client team in our London 
office led by senior associate Gilly 
Kennedy-Smith. 

Our next edition is at the end of January 
and in the meantime, we send our very 
best wishes to you all for Christmas and 
the New Year.
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The Finance Act 2016 finally received Royal 
Assent on 15 September, having been delayed 
this year by the EU referendum and its aftermath.  
The enactment of the Finance Bill means that 
the final piece of inheritance tax residence nil 
rate band legislation (enabling it to be claimed by 
those who downsize or sell their properties after 8 
July 2015) has now reached the statute book and 
is in place for when the new relief begins to come 
into force from 6 April next year. 

The residence nil rate band (RNRB) will enable 
those who are able to claim it, to reduce their 
inheritance tax (IHT) bills by up to £140,000 
for a couple once it is fully in force in 2020/21. 
Given the IHT burden placed on many estates 
by increasing property values and a frozen 
general nil rate band, the advent of the RNRB 
will be welcomed by many. However, the RNRB 
is complicated and it is important for Wills to be 
drafted in a way that ensures clients can take full 
advantage of the new relief.

A summary of the RNRB rules

The RNRB will be available to those clients who 
leave by Will, on intestacy or on survivorship 
an interest in a residential property which they 
have occupied at some point to their “lineal 
descendants”. Lineal descendants are the 
testator’s children, grandchildren and their 
spouses together with the former spouse of a 
deceased child or grandchild if they have not 
remarried. Children for these purposes include 
adopted children, foster children and step-
children. The RNRB is transferable between 
spouses and civil partners and provisions exist 
to ensure that it can be claimed by those who 
downsize or sell their property before their death 
provided other assets to the same value are left 
to the lineal descendants. It tapers away for larger 
estates with a reduction of £1 in the allowance for 
every £2 the estate exceeds £2 million.

What action should clients consider?

In some circumstances the RNRB can be lost 
because the estate is too large or because the 
client’s Will is drafted in a way that either loses or 
fails to maximize the relief. Here are some points 
that clients should bear in mind:

•  If a couple’s joint estate is likely to 
exceed £2 million on the second death 
(and this is calculated ignoring the benefit 
of reliefs such as agricultural property relief 
and business relief) then action should be 
taken to reduce the value of the estate in the 
survivor’s ownership.  
 

For example, Natalie and Joe have a joint 
estate of £2.2 million meaning that the 
RNRB will be reduced for them when fully 
in effect from £350,000 to £250,000. Their 
Wills currently leave all their assets to the 
survivor and then to their children. Natalie 
and Joe should consider altering their 
Wills to leave a sum not exceeding the 
IHT nil rate band in force on the first death 
to a discretionary trust. If their estate still 
amounts to £2.2 million on the first death 
then assets worth £200,000 could be 
selected by the executors to pass into the 
trust.  
 

The survivor of the couple could benefit 
from the assets, at the trustees’ discretion, 
but the trust assets will not form part of the 
survivor’s estate. The value of the assets in 
the survivor’s estate will therefore fall below 
the taper threshold and it can benefit from 
the RNRB in full. 
 

If all of the couple’s assets are in joint names 
some re-arrangement of assets will be 
needed to ensure that there is sufficient in 
each of their sole names to fund the gift to 
the discretionary trust on the first death.

Continues on page 2

How your clients can make their Wills 
residence nil rate band ready
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The housing minister recently suggested that the generational inequality 
between the so-called baby boomers and the millennials might be reduced if 
parents were to leave their properties to their grandchildren (rather than their 
children) in their Wills. Such a gift may be significant as a recent estimate 
stated that those aged over 55 in England own property equity worth more 
than the GBP of Italy.

What does your client need to consider if they wish to make their 
own contribution towards correcting the generational wealth 
imbalance?

•  Because care fees are expensive and longevity is generally increasing, if 
your client wants to help the younger generation with lifetime gifts they 
should ensure that they retain sufficient assets to pay the fees on a care 
home of their choice or to provide sufficient care in their own home.

•  If your client is still working, and has excess income above that needed 
to maintain their normal standard of living, then they might consider 
making gifts on a regular basis out of income as these should be free 
from inheritance tax (IHT) however long they survive them and, if their 
circumstances change, they can stop the gifts at anytime.

•  There may be significant equity in older people’s homes but any gifts 
from the equity are difficult to make in a tax efficient way. Any gift of the 
home, if your client continues to live there without paying a full market 
value rental, will be ineffective for IHT saving purposes. It’s easier to 
share equity if they decide to downsize as any capital gift then made 
from the sale proceeds will be IHT free if your client survives the gift by 
seven years. Alternatively you may be able to suggest how the equity 
can be utilized to support a younger member of the family in obtaining 
mortgage finance.

•  Your client might have doubts about how their children or grandchildren 
might use any gift they make to them. If the assets given are substantial 
a trust can ensure that a degree of asset protection is maintained and 
the trustees will manage the asset on behalf of the children. As far as 
smaller gifts are concerned, it may be helpful to pay the sum gifted 
direct to, say, a child’s student loan provider or to a grandchild’s school 
to reduce fee payments. 

•  If your client is considering skipping a generation to leave assets to 
the grandchildren, this can save IHT as the asset will not pass through 
the children’s estates. However, it would be advisable for your client 
to discuss this with their children first as disgruntled children who do 
not believe that they have received reasonable financial provision from 
an estate can claim against it. They should also remember that the 
children might appear to have sufficient income and capital at present 
but events such as divorce and business failure can change that 
quickly. An alternative is to put assets into a discretionary trust in their 
Will so that a decision can be made at the time as to how the estate 
is to be distributed between the children and grandchildren taking into 
account the circumstances then in force.

•  If your client has inherited from their own parents, but feel that their 
children could benefit more from the money, then they can consider 
varying their parent’s Will within two years of their death to pass a 
share of the estate on to the children as this can be done without 
any inheritance or capital gains tax liability for your client. If your client 
wants to retain access to the assets for the future, but wants to ensure 
that they are outside of their estate for IHT purposes, then they might 
consider putting them into a discretionary trust set up by a deed of 
variation of their parent’s Will. This will be an effective tax planning 
strategy as the gift will be deemed to have been made by their parent 
for IHT purposes, there will be no IHT charge on the trust assets on 
your client’s death and there will be a fund available at the trustees’ 
discretion for the whole family.

•  Finally, in any planning, your client should always take account of the 
IHT residence nil rate band to be introduced from next April as it is easy 
to fall foul of these complicated provisions and find that they have lost 
the relief. This will increase the IHT liability on your client’s estate and 
deplete the funds available for the next generation. 

For further information, please contact:
Kelly Greig 
Partner 
0345 209 1042 
kelly.greig@clarkewillmott.com

How your clients can make their Wills residence nil rate band ready - 
continued

Re-balancing generational wealth

•  Clients’ existing Wills may have been drafted in such a way that 
maximum benefit is not received from the RNRB and should be 
reviewed with this in mind. For example, David has no children of his 
own but he has two step-children and two nieces. At present, following 
his wife’s death, David’s Will divides his estate equally between his 
step-children and his nieces. This is likely to mean that his executors 
will be able to claim 50% of the available RNRB as only 50% of the 
property is closely inherited (by his step-children).By comparison if 
David alters his Will to leave the house (or an interest in the house 
worth up to £350,000) to his step-children, and then changes the 
division of the residuary estate to ensure that his step-children and 
nieces benefit equally overall, the full amount of the RNRB should be 
available, a tax saving of £70,000.

•  Gifts to certain trusts in the Will may not benefit from the RNRB. 
For example, gifts to discretionary trusts will not qualify for the RNRB. 
As the law currently stands this can be remedied by action after death 
but it would be wise to ensure that your executors’ attention is drawn 
to the need to consider the point perhaps by placing a letter with your 
Will.

•  Lifetime property gifts. Gifts of the client’s main residence during 
their lifetime are discouraged for several reasons: it is difficult to achieve 
a tax saving from such gifts due to anti-avoidance legislation and they 
prejudice the taxpayer’s security. The RNRB makes such gifts more 
problematic than previously as, while the downsizing provisions might 

ensure that the RNRB can still be claimed, these provisions depend on 
there being sufficient other assets in the estate which are left to lineal 
descendants. If a lifetime gift of property means that there is little left 
in the death estate, perhaps because it is depleted by the payment of 
care fees, then the estate will not receive the full benefit of the RNRB, 
and if the gift fails because the taxpayer dies within seven years, the 
estate will pay more IHT than would have been the case had the gift 
not been made.  
 

For example, Charlie is a widower with an estate of £1.5m comprising 
a house valued at £1.2 million and cash of £300,000.He is entitled to a 
transferable nil rate band and RNRB from his late wife. Charlie moves 
out of his house and gives it to his only daughter, moving into a rented 
cottage nearby. Unfortunately Charlie then suffers a stroke and moves 
into a nursing home where he dies two years later having paid care 
fees of £80,000. Charlie’s daughter has an IHT liability on the failed 
lifetime gift and the assets left on her father’s death of £220,000.  By 
comparison, if Charlie had not given away the property, the IHT liability 
would have been £168,000 (assuming no growth in the value of the 
property) as the RNRB would have been available in full.

For further information please contact: 
Carol Cummins 
Consultant 
0345 209 1275 
carol.cummins@clarkewillmott.com

https://www.theguardian.com/society/2016/oct/09/skip-a-generation-when-passing-on-homes-says-housing-minister
http://www.ageuk.org.uk/money-matters/legal-issues/making-a-will/why-make-will/
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This speculation was duly quashed in August by the publication of a second 
consultation on the proposed new rules. We look at what is going to change.

What is a “non-dom”?

Domicile is a crucial legal concept in UK tax and succession law which can 
affect an individual’s liability to pay tax both during their lifetime and on their 
death. Broadly, each individual acquires a “domicile of origin” at their birth 
(generally, but not always, acquiring the same domicile as their father). This 
domicile can be altered if an individual takes up residence abroad with the 
settled intention to remain there for the rest of their life. This new domicile 
is known as a “domicile of choice”. An individual born in Britain to a British 
father who goes to live abroad can therefore become a non-dom for UK 
tax purposes as, if they acquire a domicile of choice elsewhere, they are 
no longer domiciled in the UK. Similarly, someone born abroad to a foreign 
father, unless they acquire a domicile of choice in the UK, will be a non-dom 
also.

A person can lose their non-dom status if they are deemed to be domiciled 
in the UK for tax purposes. This will currently occur after an individual has 
lived in the UK for 17 out of the last 20 tax years and applies for inheritance 
tax purposes only. Deemed domicile status does not depend on an 
individual’s actual domicile meaning that they can retain their domicile of 
origin abroad but be deemed UK domiciled for inheritance tax purposes.

What are the tax advantages of being a non-dom?

The main advantages are that if you are a non-dom, only your assets in the 
UK are subject to inheritance tax (IHT) while your foreign assets are not liable 
as they are excluded property for IHT purposes. Conversely, someone who 
is a UK domiciliary is liable to IHT on their worldwide property. In addition as 
a non-dom you are broadly only charged to income tax (subject to payment 
of an annual charge) on income actually remitted to the UK and not on 
your foreign income which is not remitted here. By comparison a person 
domiciled in the UK is liable to tax on their worldwide income whether 
remitted here or not.

Why does the government want to change the rules?

It is perceived as a matter of fairness. The government is concerned that the 
tax position of non-doms who are long-term UK residents is too favourable 
as the current deemed domicile rules only apply to make a non-dom liable to 
IHT on their worldwide assets and not liable to pay other taxes on the same 
basis as domiciled UK taxpayers. Some concern was also expressed during 
the 2015 general election campaign about individuals born in the UK with 
a UK domicile of origin, moving abroad and acquiring a domicile of choice 
elsewhere and retaining that non-dom status when living in the UK and so 
qualifying for favourable tax treatment.

A further concern centers on the fact that non-doms have in the past sought 
to avoid a charge to IHT on their real property in the UK by owning the 
property through an offshore trust or company structure. 

How are the rules changing?

The two consultations on proposed legislation issued since the Summer 
Budget state that three main changes will be included in the 2017 Finance 
Bill:

1.  UK properties owned by non-doms through a trust and/or company 
structure will be brought within the charge to IHT by providing that the 
interest in the offshore structure will no longer be excluded property 
(which is not liable to IHT) to the extent that the value of the interest is 
derived, directly or indirectly, from residential property in the UK.

2.  Non-doms will become deemed UK domiciled for ALL tax purposes 
once they have been resident here for 15 out of the last 20 tax years. 
This is a reduction for IHT purposes from the existing 17 out of 20 
years and is an extension of the deemed domicile rules from IHT to all 
UK taxes.

3.  Individuals who are born in the UK with a UK domicile of origin, who 
acquire a domicile of choice elsewhere, will become deemed UK 
domiciled for all tax purposes when living in the UK. For IHT purposes 
there will be a grace period so they will only become deemed domiciled 
for these purposes if they have been resident for at least one of the two 
tax years immediately preceding the event giving rise to an IHT charge.

Given that the IHT advantages of an offshore company and/or trust structure 
to hold UK property for non-doms are to end, and these structures can 
be expensive to run as well as attracting an ATED charge, some affected 
individuals may now consider dismantling these entities. The government 
confirms in the consultation that there will be no incentives given to 
encourage this.

Those individuals who will become deemed domicile under the new rules to 
be introduced next year should take advice as to the best way to arrange 
their affairs. For example, it is still possible for a non-dom (who is not 
deemed domiciled) to set up a trust to ensure that their overseas assets 
are protected from an IHT charge once the individual becomes deemed 
domiciled in the UK and this might be one course of action worth pursuing.

For further information please contact: 
Gillian Kennedy Smith 
Senior Associate 
0345 209 1095 
gillian.kennedy-smith@clarkewillmott.com

Following the majority vote to leave the EU there was some speculation that the 
government would drop plans announced in the 2015 Summer Budget to reform the 
taxation of non-domiciliaries (popularly known as non-doms). 

mailto:gillian.kennedy-Smith%40clarkewillmott.com?subject=
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Tax hike for buy-to-let landlords

What is changing?

At present landlords can claim income tax relief in full on interest on a 
loan taken out by them to acquire a rental property or its furnishings, or 
in generally running a residential property business. From 6 April 2017, 
however, this is changing so that tax relief on residential property businesses 
will not be by way of a deduction of the loan interest against the rental 
profits, as at present, but will instead be given as a 20% income tax 
reduction. This change is being phased in, will be fully in force by 2020/21, 
and could have serious consequences for individual tax payers’ income tax 
liabilities. 

Who will be affected?

Owners of furnished holiday accommodation are not within the scope of 
these new rules and neither are commercial property owners. If your client’s 
borrowings on their residential property business are relatively low then they 
will be affected, to some extent, but clients with highly leveraged businesses 
could be much worse off than at present.

Take the example of a couple, Alison and John, who own ten residential 
properties with secured loans on which they pay annual mortgage interest 
of £350,000. Their net rental income, after repairs and expenses, amounts 
to £400,000. At the moment all the interest is deductible against the net 
rents meaning that they have net rental profits of £50,000 and an income tax 
liability of less than £3000 per year each.

When the changes are fully in force in 2020/21, the interest on the loan is 
no longer deductible so the couple’s net rental profits will soar to £400,000. 
Even after deduction of the 20% income tax reduction, their tax liability will 
be vastly increased to over £40,000 each. While previously Alison and John 
were basic rate taxpayers only, in 2020/21 they will be liable to tax at the 
higher and additional rates due to the greater amount of the taxable profits 

from their business. The couple will not be alone as recent media reports 
state that the National Association of Landlords estimate that nearly half 
a million landlords will find themselves paying tax at higher rates once the 
changes take effect.

The new rules mean that that it is possible for a rental business to make 
an actual loss (perhaps the finance costs exceed the current rent) but for 
the taxpayer nevertheless to find themselves liable to pay income taxon the 
rental income.

Is this likely to change?

The new rules are already enshrined in legislation that has been enacted (the 
Finance (No 2) Act 2015), and a recent court challenge to the changes 
by a group of taxpayers represented by Cherie Booth QC failed, so it would 
appear that these changes will come into effect.

What action could landlords take?

It would seem that some landlords will have no choice but to realise their 
investment. Alternatively they could consider switching their business activity 
to furnished holiday lettings if their property is located in a suitable part of the 
country. If the business were to be incorporated, the new rules would not be 
applicable as companies continue to be able to deduct loan interest against 
residential property rentals. However, if this route is to be pursued, there are 
a number of other important tax considerations which would have to be fully 
taken into account, including capital gains tax and stamp duty land tax 
implications, so expert advice is vital.

For further information please contact: 
Stuart Thorne 
Partner 
0345 209 1105 
stuart.thorne@clarkewillmott.com

If you have clients who own let residential property they may have been looking a 
bit glum recently as proposed government tax changes threaten to increase their 
tax liabilities or, in some cases, force them into a sale of property which they can no 
longer afford. We look at the new rules.

http://www.telegraph.co.uk/news/2016/10/18/half-a-million-landlords-will-face-harsher-tax-rules/
https://www.theguardian.com/money/2016/oct/06/landlords-lose-legal-challenge-buy-to-let-tax-changes-cherie-booth
https://www.clarkewillmott.com/services-for-you/wills-trusts-probate-estates/trusts-inheritance-tax-planning/
https://www.clarkewillmott.com/property/sdlt-summary-2016-budget-changes-corporate-commercial-purchasers/
mailto:stuart.thorne%40clarkewillmott.com?subject=
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Steps in the right direction – modernising the court for family property 
disputes

Earlier this year the creation of a more flexible style of court room was 
suggested by legal think tank JUSTICE as part of its recent report on the 
reform of the court estate. Restrained by their standardised layouts, the 
report identified that courts are not always best suited to the dispute in 
question and are not often user friendly.  Part of the report suggests “pop 
up courts” inspired by the travelling set of Question Time and justice spaces 
with moveable furniture which can be adapted to suit the type of case and 
the needs of the users. The report also recognises that there is a need to 
invest in technology to modernise and digitise court processes.

Claire Dennison, an associate who specialises in contentious trusts and 
probate in our Southampton team agrees with the concepts. She believes 
“many courts are old fashioned and lack the technology which reflects the 
reality of modern day living. Courts were not created with the end user in 
mind and this can create difficulties when seeking access to justice – Courts 
need to be more affordable and accessible”.  

She explains “my clients are often struggling emotionally following a death. 
They are often in court face to face with members of their family who they 
now have a disagreement with. The very formal and adversarial nature of our 
courts is wholly unnecessary in such cases and can make the parties very 
uncomfortable. Having a more relaxed and user friendly court room would 
definitely benefit many of my clients”. 

More recently a number of ground breaking reforms have been 
recommended by a senior member of the judiciary in a bid to bring greater 
access to justice. As part of his Civil Court Structure Review, as well as 
recommending far greater use of technology, Lord Justice Briggs has said 

that he would recommend that the Family Court should be able to deal with 
claims arising out of the Inheritance (Provision for Family and Dependant) 
Act 1975 and claims under The Trusts of Land and Appointment of Trustees 
Act 1996, usually about the beneficial ownership of land. Claire explains that 
“this recommendation is pleasing as some Inheritance Act cases are directly 
linked to principles applied frequently in the family court and as such are 
better suited to be heard in that court” 

The Briggs report notes that judges who undertake both Family and 
Chancery case management outside London have used their experience in 
the Family court to introduce a measure of judicial early neutral evaluation 
into litigation about family property. Claire notes that “the prospect of having 
such cases heard in the Family court where appropriate is likely to increase 
the use of judge led settlement discussions as the Family court frequently 
engages in such processes –This can greatly benefit clients with a family 
property dispute as it provides an opportunity to narrow the issues or 
completely conclude what may otherwise be a lengthy, costly and emotional 
journey”. 

If the Government follows these recommendations we can expect a far more 
modernised process for the hearing of family property cases and that will 
allow greater access to justice for those in dispute.

For further information please contact: 
Claire Dennison 
Associate  
0345 209 1056 
claire.dennison@clarkewillmott.com

The court system is under pressure to perform and various recommendations have 
been made recently. Many of the proposed changes would help those people who 
are locked in a dispute relating to family property – such as the administration and 
distribution of a deceased person’s estate.

http://www.clarkewillmott.com
https://www.clarkewillmott.com/our-people/claire-dennison/
https://www.clarkewillmott.com/services-for-you/wills-trusts-probate-estates/
https://www.clarkewillmott.com/services-for-you/wills-trusts-probate-estates/
https://www.clarkewillmott.com/contact-us/southampton-office/
mailto:claire.dennison%40clarkewillmott.com?subject=
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If you would like to receive future editions of our Wealth, Health & Inheritance Briefing please contact news@clarkewillmott.com

Focus On: Our private client team in London

Gilly provides advice to UK clients on a range of tax, estate planning, 
capacity and succession related matters. She also advises clients on their 
domicile position and clients with cross border complexities to their estates.

She has a strong background in UK estate planning and family trusts. She 
assists her clients in meeting their needs and obligations in a tax efficient 
manner, whilst advising them on the best way to protect their assets for 
future generations. Gilly previously spent eight years working in the 
Channel Islands for law firm, Carey Olsen, providing advice to trust 
companies, individuals and their families, executors, and trustees on a 
range of complex issues. She also advises on lifetime capacity issues. 

Gilly joined Clarke Willmott as a senior associate in March 2015 and 
she is our principal private client contact in the London area.

During her career Gilly has worked with clients and advisers in multiple 
jurisdictions, and has established contacts in several countries, which 
she continues to develop in London. 

Gilly is a qualified member of the Society of Trust and Estate 
Practitioners (STEP) and is a committee member of the London 
Central Branch of STEP. In addition to being a TEP she has also 
completed further STEP qualifications on Offshore Companies 
(distinction) as well as the Advanced Certificate in UK Tax for 
International Clients (distinction). She has spoken for STEP Guernsey 
branch as well as giving talks for both clients and intermediaries.

“Gilly is my first port of call for UK succession queries. She is 
approachable, professional and when I refer my clients to her, I 
know that they will receive an excellent service.”  
- Key referrer

Our Private Client team is happy to answer your 
questions. If you would like to learn more about 
planning for your client’s future, please feel free to 
contact Gilly:

Gillian Kennedy Smith 
Senior Associate 
0345 209 1095 
gillian.kennedy-smith@clarkewillmott.com

“I have dealt with Gilly 
on a number of 

complex trust issues, 
and she is always 

efficient, timely and 
pragmatic in her 

approach.” 
Sam Stevenson, 

Rothschild 
Private Wealth

Offices
Birmingham Office 
138 Edmund Street, Birmingham B3 2ES 
t: 0345 209 1000

Bristol Office 
1 Georges Square, Bath Street, Bristol BS1 6BA 
t: 0345 209 1000

Cardiff Office 
2nd Floor, Emperor House, Scott Harbour, Pierhead Street, 
Cardiff, CF10 4PH 
t: 0345 209 1000  

London Office 
1 Chancery Lane, London WC2A 1LF 
t: 0345 209 1000   

 
Manchester Office 
19 Spring Gardens, Manchester M2 1FB 
t: 0345 209 1000 

Southampton Office 
Burlington House, Botleigh Grange Business Park, 
Hedge End, Southampton SO30 2AF 
t: 0345 209 1000 

Taunton Office 
Blackbrook Gate, Blackbrook Park Avenue, Taunton TA1 2PG 
t: 0345 209 1000  

clarkewillmott.com

Clarke Willmott LLP is a limited liability partnership registered in England and Wales with registration number OC344818.  It is authorised and regulated by the Solicitors Regulation Authority (SRA number 
510689), whose rules can be found at http://www.sra.org.uk/handbook/. Its registered office is 138 Edmund Street, Birmingham, West Midlands, B3 2ES.  Any reference to a ‘partner’ is to a member of 
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Great service... Great people...

Clarke Willmott’s private client team in London is led by Gillian Kennedy-Smith.
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