
Locking down holiday pay?

Facts 

Mr Lock was employed by British Gas as a salesman. He 
received a salary but the bulk of his pay came from his 
commission on customer sales. When he took periods 
of annual leave he would receive his basic salary only. He 
successfully challenged this in the Employment Tribunal 
arguing that British Gas was in breach of the Working 
Time Regulations 1998 and European law. British Gas 
appealed to the Employment Appeal Tribunal.

The EAT held that Mr Lock should receive his ‘normal 
pay’ during holiday periods and that this included his 
commission. British Gas further challenged the decision 
appealing to the Court of Justice of the European Union 
(“CJEU”).

The CJEU held that worker’s commission payments 
should be included in holiday pay when it is directly 
linked to the work that is carried out, but it was for 
the National Courts to determine how that should be 
calculated. 

Following the CJEU decision, additional wording was 
added to our UK legislation using the rationale of 
the Employment Appeal Tribunal in another UK case 
regarding the interpretation of the European Directive on 
Working Time (Bear Scotland Ltd v Fulton and others). 
However Bear Scotland related to overtime payments 
and holiday pay and not commission thus British Gas 
argued that the principles in Bear Scotland should not 
have been applied. The Employment Appeal Tribunal 
disagreed and held that only the Court of Appeal could 
overturn the decision of Bear Scotland.

Therefore, British Gas appealed again to the Court of 
Appeal in July of this year and it is this appeal that has 
now been dismissed.

Current situation

It is understood that British Gas intends to seek leave to 
appeal to the Supreme Court in which case any claims by 
employees that are lodged pending a further appeal will 
be stayed. It is therefore not the end of the road.

The Court of Appeal also failed to address the question of 
a reference period and so if businesses wanted to include 

commission in holiday pay now, there is no guidance on 
how to calculate this amount correctly. 

However our view is that even if leave to appeal the 
decision is given, the final result is going to be the same. 
We are advising clients that if you are a business which 
pays commission, and where commission is an intrinsic 
part of remuneration, you should begin to take steps to 
protect yourself from claims. Careful and tailored legal 
advice to the facts of each situation should be given but 
businesses now should be considering the following.

 √  Communicating with your staff as to the potential 
implications of the Lock decision and what you are 
doing in response to the ruling (if anything).

 √  Investigating your potential exposure. This may 
include undertaking an audit and risk assessment to 
ascertain the cost of backdated claims and the future 
cost of holiday pay.

 √  Reviewing commission structures to see if these can 
be amended to mitigate the impact of Lock.

 √  Accruing for future liability.

Please do not hesitate to contact Clarke Willmott’s 
Employment & HR team if you require any further 
information, as ever, we are ready to discuss this further 
with you and to advise if necessary.

The Court of Appeal decision published on Friday 7 October 2016 dismissed 
British Gas’ appeal. British employees, who have normal or set working hours, 
are entitled to be paid commission or any similar payment during 20 of their 28 
days of statutory annual leave.
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