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Hello again from Clarke 
Willmott LLP’s Employment 
& HR team. Welcome to 
another edition of Employment 
Matters. 

For further information on any of the topics 
in this month’s Employment Matters, please 
contact a member of the Employment & HR 
team. 

As ever, we welcome your feedback and 
if you would like to see a particular area or 
topic featured in future issues, please let us 
know by emailing  
bex.sinclair@clarkewillmott.com. 

Kevin Jones 
Head of Employment & HR
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Most businesses will have employment contracts 
in place ready for when an employee starts their 
employment, but often employers forget to draft 
adequate policies for their staff handbook. 

All too often when we ask to see a company’s 
staff handbook it either can’t be found or is it 
is found in a drawer somewhere, out of date 
and covered in dust! So what exactly is a staff 
handbook and do you really need one?

What are staff handbooks?

Staff handbooks are a really useful reference 
document for the business that set out the 
standards of behaviour that are required of 
an employee working in your business and 
the working practices in place for running the 
business. Essentially it is the guide to “how we do 
things around here”. It sets out the procedures 
that employees should follow, provides a guide 
for managers on how to manage employee 
issues fairly and consistently and also details 
the law governing an employee’s entitlements. 
Having this in place reduces the legal risks to 
your business because it makes employees 
and managers aware of their entitlements and 
procedures that should be followed. 

What needs to be included?

What information you put in to your staff 
handbook and the policies that you need may 
depend on your size and what kind of business 
you are running.

As an absolutely bare minimum, all businesses 
regardless of size should have a disciplinary 
policy, grievance policy and equality policy 
(including anti-bullying and harassment).

In addition to these, we would strongly 
recommend that you include the following 
policies and procedures:

•  How we do things here – this section should 
include things like the code of conduct 

you expect from all employees, where to 
go if employees have problems, how they 
book holiday, how to report absences, 
where to park, leave arrangements (such 
as compassionate leave), timekeeping, 
standards of appearance, pension and 
benefit arrangements, how to claim 
expenses, etc.

•  Capability procedure – how to manage poor 
performance;

•  Sickness policy – setting out how to report 
sickness and how it will be managed;

•  Anti-corruption and bribery policy – for 
example, detailing what are legally 
acceptable as gifts from and to customers;

•  Family friendly policies - maternity, paternity, 
adoption, emergency leave, including 
shared parental leave;

•  IT Policies - acceptable use of IT, remote 
and mobile working, social media;

•  Health and safety policy – basic 
responsibilities of all employees; 

•  Whistleblowing policy; 

•  Flexible working requests; and

•  Data Protection policy. 

There are several other policies that can 
optionally be included in a staff handbook - such 
as (by non-exhaustive example):

•  No-smoking policy (including the use of 
e-cigarettes);

•  Drugs and alcohol policy;

•  Anti-stress at work policy; 

•  Extreme weather policy; 

•  Use of Company vehicles policy;

Continued on page 2

What should you be informing your staff?
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The Employment Appeal Tribunal (EAT) has held that a reasonable 
adjustment could include continuing to employ a disabled employee in a 
more junior role, but preserving his former, higher rate of pay on an indefinite 
basis. (G4S Cash Solutions (UK) Ltd v Powell UKEAT/0243/15) 

The case

In this case, the employee worked for G4S Cash Solutions (UK) Ltd (G4S) 
as a single-line maintenance (SLM) engineer, maintaining the company’s 
ATM machines. He had been employed since 1997 in a variety of roles. 
He suffered with back pain and by mid-2012 he was no longer fit for jobs 
involving heavy lifting or work in confined spaces. From this period onwards 
it was accepted that he was disabled under the Equality Act 2010. 

In the summer of 2012, G4S created a new role of “key runner” supporting 
ATM engineers working in Central London. The role involved driving from 
their depot to various locations to deliver materials to engineers. This 
enabled the engineers to travel by public transport. 

After a period of sickness absence the employee began to work as a key 
runner while retaining his existing salary as a SLM engineer. He understood 
the change of role to be long-term. By May 2013, G4S was considering 
discontinuing the key runner role for organisational reasons. They told the 
employee that the role had not been permanent and invited him to look 
through a list of alternative vacancies. If nothing was suitable, he would be 
dismissed on medical grounds. 

The employee raised a grievance, claiming that G4S was attempting to 
change his terms and conditions. G4S then decided to make the key runner 
role permanent, but at a lower rate of pay to reflect the fact that it did not 
require engineering skills. The employee was unwilling to accept the 10% 
pay reduction this would entail and was dismissed on 8 October 2013.

The EAT decision

In reaching their decision, the EAT pointed out that the reasonable 
adjustments duty may require an employer to treat an employee more 
favourably than others. It is also widely accepted that the duty may include 
transferring an employee to a different role. The EAT added that pay 
protection is no more than another form of cost for an employer, similar 
to the cost of providing extra training or support, and there is no reason 
in principle why one should be an  “adjustment” within the Equality Act 
2010, but the other should not. The question will always be whether it is 
reasonable for the employer to have to make that adjustment.

The EAT rejected G4S’s argument that the previous court decisions meant 
that pay protection could never be a reasonable adjustment. The EAT 
referred to a previous case and said that if enhanced sick pay (which was 
the issue in the previous case) could fall within the scope of the Equality Act, 
there was no reason why ordinary pay should be excluded. 

The EAT noted that the legislation envisages an element of cost to the 
employer if an adjustment is one which is reasonable for the employer 
to have to make; this is a legal requirement reflecting the expectations of 
Parliament and society. The aim is to keep employees in work, and there 
was no reason why a package of measures for this purpose, which includes 
some pay protection, should not be a reasonable adjustment.

The EAT concluded that while it will not be an “everyday event” for an 
employer to provide long-term pay protection in this situation, cases can be 
envisaged where this may be a reasonable adjustment as part of a package 
to get an employee back to work or to keep an employee in work. The 
financial considerations will always have to be weighed in the balance by the 
tribunal. The EAT also noted that, in changed circumstances, an adjustment 
may eventually cease to be reasonable, for example if the need for a job 
were to disappear or the economic circumstances of the business changed.

Points to note

The important message to take from this case is that protecting a 
disabled employee’s pay when they are redeployed should not be 
automatically discounted as a reasonable adjustment. As in every case, 
the reasonableness of potential adjustment must be assessed on a case-
by-case basis, taking account of the factors set out in the EHRC Code, 
including the costs of making the adjustment and the financial and other 
resources available to the employer. We recommend that you always 
take specific advice in relation to making reasonable adjustments for any 
employee. 

In this case, G4S had paid the employee at the higher rate of pay for around 
a year, and had led him to believe that the arrangement would be long-term. 
The tribunal concluded that G4S was a company with substantial resources 
for whom the additional annual cost of employing the employee would have 
been easily affordable. Notably, G4S’s evidence was that the main reason 
for not continuing to pay the SLM rate was the likelihood of discontent from 
other employees. The EAT described this as an “unattractive reason”. This 
is a reminder that the impact (or anticipated impact) on other employees of 
an adjustment is not generally a factor that should be taken into account 
when determining reasonableness. However, wider implications on the 
organisation or the workforce as a whole may be considered.  

If you are considering what adjustments may be reasonable in relation to a 
disabled employee in your workplace and would like further advice please 
contact a member of the team. 

What should you be informing your staff? - continued

Reasonable adjustments

•  Right to Search policy; and

•  Redundancy policy.

It is important though that all policies are tailored to each business, because 
each business has their own specific needs and expectations. 

How should it be published?

All staff should have access to the staff handbook whether that is in a 
physical document, an emailed PDF version or an on-line version that they 
can access via your intranet.

There are also various different options as to how you publish your staff 
handbook.

You may choose to have all the policies and procedures in one document 
and give this to everybody or you may decide to split your staff handbook 
into two:

•  A smaller staff handbook which summarises information about the 
business, how you work, what you expect from your staff and what 

they can expect from you. This document is written specifically for 
your business and designed to be given to all members of staff; 
summarising each policy and then sign posting them to where 
that detailed policy can be found. This is a very popular way of 
communicating the essentials to staff.

•  The detailed policies that go together with the short-version handbook 
above. These can either be in a separate document or housed on your 
intranet provided that all your staff have access to this.

Time to review your handbook?

When was the last time that you checked your staff handbook and how 
comfortable are you that it is up-to-date? How do your staff access it? 

As the law is constantly changing, you should look to review your policies at 
least annually.

If you need further advice on this or would like us to review your current staff 
handbook, then please do not hesitate to contact us.



HR advisers in disciplinary proceedings
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The Facts

The Claimant enjoyed security of tenure at the University of Reading (the 
University). His employment was governed by statute.  The University is an 
independent corporation with charitable status established by royal charter 
granted in 1926.  Under the charter, the University’s activities are governed 
by statutes.  Dismissal of academic staff is dealt with in statute XXXIII.  The 
University must have “good cause” for dismissal in the form of one of the 
reasons specified.  Consequently, the Respondent was only able to dismiss 
for “good cause” which included “conduct of immoral and scandalous or 
disgraceful nature incompatible with the duties or the office or employment”. 

All staff at the University were provided with guidance regarding staff/student 
relationships. Whilst they were not prohibited, any member of staff in a 
relationship with a student was not to be involved in assessing or examining 
the student and had to report it to the Head of Department. 

In November 2011, the Claimant had sexual intercourse with one of his 
students but failed to report the relationship. Furthermore, he continued to 
supervise her dissertation and assess her work. The Respondent received a 
complaint from the student’s boyfriend in June 2013. 

Professor Stuart Green was appointed to carry out the investigation with 
the support of an HR Partner, Ms Rolstone. The Claimant was extremely 
open in the course of the investigation and provided written responses to 
the allegations. However, the student was not interviewed. The investigation 
report included both favourable and unfavourable comments about the 
Claimant. However, some of the favourable comments were removed 
following discussions between Professor Green, Ms Rolstone, and the in-
house lawyer. 

The Claimant was subsequently dismissed by a disciplinary panel because 
he had breached his duty of care towards his students. His internal appeal 
was unsuccessful and he issued an unfair dismissal claim. 

Employment Tribunal

The Employment Tribunal attributed no particular emphasis to the word 
“immoral, scandalous and disgraceful” but simply attributed them to the way 
gross misconduct would have been described in 1926. The Employment 
Tribunal confirmed that it was troubled by the changes to the investigation 
report following discussion with HR and the in-house lawyer; however, 
was satisfied that, on the basis of Professor Green’s oral evidence, that the 
report reflected his findings. It concluded that the Respondent had satisfied 
the test, of demonstrating that it had a genuine belief in the guilt of the 
Claimant based upon a reasonable investigation, and that the decision to 

dismiss feel within the range of reasonable responses. The Claimant’s claim 
was dismissed and he appealed to the Employment Appeal Tribunal (EAT).

The EAT

The Claimant appealed to the EAT on the basis that the Employment 
Tribunal had erred in equating the relevant wording with gross misconduct 
and should have asked if the conclusions of the investigation were fully 
expressed in the report and, if not, if it was reasonable to dismiss in light of 
what was omitted.

The appeal was upheld and the case remitted to a fresh Employment 
Tribunal.

The EAT concluded that the Respondent was required, by both statute 
and the Claimant’s contract of employment, to apply the specific provisions 
before dismissing academic staff. It should not, therefore, substitute this 
for another concept, such as gross misconduct. Equally, the Employment 
Tribunal had applied section 98(4) and considered each aspect of the 
procedure – investigation, disciplinary process, findings and sanction – 
against the standard of a reasonable employer. The EAT held that its starting 
point should have been the Respondent’s own test as laid out in the statute 
and therefore the Employment Tribunal had erred in law. 

With regard to the investigation, the EAT concluded that there was no 
concern that the final report represented Professor Green’s findings. It had 
not, however, enquired as to whether or not these findings were conclusive. 
For example, there was nothing to suggest that Professor Green had 
changed his opinion, it may have just been that this was removed from the 
report. This was, therefore, the question for the new Employment Tribunal to 
consider. 

Within the judgement, there are some useful comments about conducting 
internal investigations. The Judge commented that he was surprised in 
the joint approach taken by Professor Green and Ms Rolstone and that he 
considered that the responsibility for the report was that of the investigating 
officer with HR taking a supporting role. He also commented that he was 
surprised that the student was not interviewed as part of the investigation. 

An employer considering any dismissal should ensure that it conducts 
a thorough and fair procedure for any employee who qualifies for 
unfair dismissal protection.  Employers should be confident that a final 
investigation report is the work of and reflects the conclusions of the 
investigating officer, and not any HR adviser providing input. Privilege does 
not apply to advice given by HR advisers and can therefore be disclosed in 
the course of tribunal proceedings.

In the last year there have been a couple of cases which have considered the role 
of an HR adviser in disciplinary proceedings. In this article we explore Dronsfield v 
University of Reading.

Managing people

ACAS have recently issued a non binding guide to “managing people”. This will be a useful resource for managers of every size of business. It can be a 
useful learning tool and it reviews practical problems such as: how to have difficult conversations; how to manage day-to-day tasks; how to handle less 
frequent tasks (such as performance management, staff appraisals, resignations); and how to develop their managerial abilities further.

Legislation reminder: 1 October 2016 – amendment to Employers’ 
Duties Regulations 2016 

This relates to amending the planned dates when the increases to 
minimum levels of contribution for auto-enrolment pensions are due. The 
dates are being aligned to the beginning of the tax year. The planned 
increase for October 2017 to 5% minimum contribution (2% employer) 
will now take effect in April 2018. The planned increase for October 
2018, to 8% (3% employer) will now take effect in April 2019.

Legislation reminder: 1 October 2016 - National minimum wage 
increases in hourly rate 

Workers From: To:

Apprentice £3.30 £3.40

Age 16-17 £3.87 £4.00

Age 18-20 £5.30 £5.55

Age 21-25 £6.70 £6.95

Age 25+ National living wage remains at £7.20
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Is the gig over?

Caste discrimination 

The government have announced that they will be consulting on 
including “caste” as a defined protected characteristic in the Equality 
Act 2010. The first case for caste discrimination (although it was not 
considered to be caste discrimination but rather under “race”) was 
Chandhok and another v Tirkey which held that the employer should pay 
a minimum of £183,774 as the shortfall in the claimant’s pay rate (below 
the national minimum wage). 

With the rise of businesses like Uber, Deliveroo and Air B ‘n B, an entire 
industry has developed before our eyes – otherwise known as the ‘gig’ 
industry, so called as individuals choose to make their living working gigs 
rather than being a slave to full time work. The digital world hasn’t just 
provided for individuals to become hoteliers and taxi drivers – over a million 
creative mini-entrepreneurs, now sell their home-made wares through the 
website Etsy. In early 2016, the Office of National Statistics (ONS) published 
data that suggests 5.35 million workers are employed in the public sector, 
compared to 4.61 million workers operating on a self employed basis. This 
figure seems set to rise. In terms of the worth of the gig economy, in the 
UK alone, it was estimated to be worth £0.5bn in 2014, and by 2025 the 
ONS forecasts the sector’s worth to hit £9bn. This explosion of small scale 
freelancing and entrepreneurship is clearly a powerful social trend.

However the growth of the gig economy has faced criticism from across 
Europe, with claims that it is damaging traditional industries and stripping 
workers of their fundamental employment rights. Critics of the industry 
claim many of those on the periphery of the gig economy are effectively 
employees, who should be granted employment rights. A recent challenge 
has been brought against Uber. Two drivers are claiming they are entitled to 
basic employment rights and an Employment Tribunal has been asked to 
decide whether the company acted unlawfully by not providing drivers with 
these rights. The drivers claim they are workers, and entitled to minimum 
wage and holiday pay. Uber maintains they are self-employed.

No definitive test can determine employment status. The factors to take into 
account have developed through case law. Generally speaking, if there’s 
an obligation on the person to turn up for work and an obligation on the 
company to offer work, it’s possible an employee relationship could be 
starting to develop. The more autonomous the person is, in how they can 
do their job, the more likely they are to be self employed.

An employee is someone who has entered into a contract of employment. 
To be an employee, individuals must provide their own service personally, 
and there must be mutuality of obligation and control by the employer.

Workers – It is very common to have an agreement between a business and 
an individual that simply says that the business will not guarantee hours and 
the individual is free to turn work down. This is not an employment contract, 
but a causal worker agreement. Under this agreement the worker still agrees 
to personally perform work or provide services to another party. This means 
that many people who might otherwise be regarded as self-employed are 
in fact workers and entitled to some statutory protection – there lies the 
potential issue threatening the gig industry.

How we can support

Our expertise within our Employment and HR team enables us to support 
employers in establishing the most appropriate agreement between staff in 
your business. To avoid potential challenges it’s critical to properly assess 
how a person will operate for the company and set out the agreement 
between the person and what’s expected of them, from the outset of any 
engagement.  What we can learn from observing the rise of the gig industry 
is that determining the employment status of any new recruit from the 
outset, is critical.

Our new HR blog

For more news and guidance on a range of HR and employment law 
issues, check out our new blog: HR bites.

The gig economy is booming. If you haven’t heard about it or assume we’re talking 
festivals and live music, you may well have been hibernating for the last 18 months. 
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