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What would you do if you found out that one 
of your business’ foreign employees had lost 
their right to work in the UK?  

This was the dilemma faced by the Whitbread 
Group in Winful v Whitbread Group Plc.  

One of their employee’s, Mrs Winful, was 
reminded a month before her visa was due to 
expire on 13 November 2010 that it was up to her 
to show that she had a continued right to work in 
the UK. If she could not show this, the employer’s 
policy correctly confirmed that her employment 
could not continue. Although Mrs Winful applied 
to have her stay extended, her application was 
unsuccessful and she was dismissed on the 
9 December 2010.  The reason given for her 
dismissal was that she could not demonstrate 
that she was permitted to work in the UK.

Fair procedure, fair dismissal

The Employment Appeal Tribunal confirmed that 
the employer had fairly dismissed Mrs Winful in 
this case. The Employment Appeals Tribunal did 
emphasise that it would not be fair to dismiss 
such a worker who is awaiting the outcome of 
a valid, in-time application to extend their leave 
to stay.  In such circumstances, the UK Border 
Agency grants the applicant permission to 
continue working until their visa application result 
is determined.  They may only be dismissed when 
such an application is subsequently refused. That 
was not relevant in this case, at the time of the 
dismissal, the employer genuinely believed that it 
would be acting illegally if it continued to employ 
Mrs Winful. The dismissal was fair for ‘some other 
substantial reason’ and dismissal was the only 
possible solution.

Remember

•	 You must always ensure that you follow a 
fair procedure even when it seems like 
dismissal is the only option.  

•	 This would include having meetings with 
the employee in question to explore what 
you can do to assist them, for example, 
providing supporting documents for an 
application.  

•	 Notice, it will have helped the employer in 
this case that they had a clear policy stating 
what should be done and the possible 
outcomes as this would tend to show that 
each case has been or would be treated in 
the same way.

Actions

•	 Ensure you complete the UK Border 
Agency’s minimum statutory checks of 
all employees and new starters from the 
UKBA’s prescribed List A and List B and  

•	 Re-check any visa migrants enjoy 12 
months unless they have permanent 
permission to work in the UK. 

•	 If you have any business immigration 
issues then please do not hesitate to 
contact Tim Copplestone on 0845 209 
1472 or Tim.Copplestone@clarkewillmott.
com
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Employment Law: Key 
Facts and Figures at your 
Fingertips 
 
With so many figures and rates to remember 
in employment law matters, we thought we 
would summarise them for you in a handy 
page for easy reference. 
 
Click here for the Facts and Figures >> 
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“A heavyweight issue”

Is obesity now classed as a disability? 
 
We are constantly being reminded about how Britain is getting fatter. There is no doubt that obesity is increasing the strain on the NHS and a 
worrying level of children are now dangerously overweight.  We must also consider the impact that obesity can have on the workforce. 
 
The recent Tribunal case of Walker v Sita Information Networking Computing Limited considered the issue of obesity in relation to disability 
discrimination. The question was whether, when considering if a person is disabled or not, the focus should be on a person’s symptoms or the 
effect those symptoms have. 
 
The Tribunal decided that the Claimant, who weighed over 21 stone, was not ‘disabled’ under the discrimination legislation as there were no 
physical or mental causes of the symptoms that the Claimant suffered from besides the obesity itself. 
 
At appeal level the Employment Appeals Tribunal claimed that the correct way to deal with this matter was firstly to ask whether there was an 
impairment and secondly, whether that impairment was physical or mental. 
 
There is no need for a claimant to establish a medically diagnosed cause for their impairment.  It is the effect of an impairment that must be 
considered and not its cause. 
 
The Tribunal, whilst not accepting that obesity is a disability in its own right, did state that being obese might make it more likely that someone is 
disabled. 
 
Remember 
 
Whenever any employee has an illness or sickness issue, they could have protection as a result of a disability.  It’s better to be safe than sorry so 
please do not hesitate to contact us if such an issue arises in your organisation.

Great service... Great people...

Employee Shareholders – Update

Last month the House of Lords had voted for a second time to reject the Employee Shareholder proposals as set out in the Growth and 
Infrastructure Bill.  
 
To recap, the proposal is to create a new type of employment status whereby employees would relinquish some of their traditional rights in 
exchange for at least £2,000 in shares in their employer company. 
 
The government have issued concessions in the hope of having the proposals approved. These include: 

•	 A provision that the employee must wait at least seven days before accepting the offer; 

•	 A statement in writing listing the rights that the employee is waiving (e.g. unfair dismissal); 

•	 A statement setting out information about the shares being offered including the risks (although it is unclear whether the information provided 
would be fully understood by the employees) 

•	 A job seeker who refuses the offer of employment under Employee Shareholder status does not lose their benefits; 

•	 The first £2,000 of the shares is free from income tax; and 

•	 Any agreement that someone will become an Employee Shareholder is invalid unless prior to entering the contract they have received advice 
from a relevant independent advisor. This advice must be at the cost of the employee regardless of whether the employee accepts the role.

 
What next? 
 
BIS intend to implement this new status in autumn 2013.  We will keep you updated. 
 
Would you be interested in offering this option to job seekers? Do you think that job-seekers would be interested? What do you make of 
the amendments?

clarkewillmott.com
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Staff sickness benchmarking – how do you measure up against 
others in your sector?
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Zero hour contracts
Do you use zero hour contracts in your business? Or do you know 
people who work under them?  
 
According to the Office of National Statistics a record number of 
workers, especially those aged 16-24, have been employed under a 
zero-hours contract since the economic downturn. In fact the number 
has more than doubled. 
 
What are zero hour contracts? 
 
A zero hour contract is an employment contract under which an 
employer is under no obligation to provide an employee within 
minimum hours - there are no guaranteed hours for the employee. 
They are particularly popular in the retail and fast food industries with 
McDonalds, KFC and Subway all opting to use them. 
 
What are the advantages? 
 
For the employer it allows flexibility so that they can respond to market 
needs. Generally employees would be expected to be available for 
work if required, however, in quiet times the employer can avoid over 
staffing and therefore can keep costs down. Having staff employed 
under zero hours contracts means that employers can react quickly to 
the needs of the business.  Effectively they have a bank of people in 
reserve. 

For employees there can be advantages to working under a zero 
hours contracts. For instance if you are working along side studying or 
combining work with childcare it can allow flexibility as an employee is 
entitled to turn down the offer of additional hours. 
 
What are the disadvantages? 
 
For employees, working under a zero hours contract can be daunting.  
It does not allow the stability provided by having guaranteed hours 
in your contract. Clearly if you do not work the hours you do not get 
paid! Ultimately a zero hours workforce feel anxious about their ability 
to pay their living costs month to month without the guarantee of 
hours. 
 
Thoughts 
 
Do you think that they are a useful and flexible method of employing 
staff? Do you feel that the prospect of having hours reduced 
encourages staff to work hard to ensure that they are always the first 
to be offered additional shifts? 

Average number of sick days per employee in the public sector is 
7.6 days per year and in the private sector is 6.2 days per year. 
 
Taking the average UK salary as £25,000pa, for companies employing 
100 people that gives rise to potential costs to the employer at over 
£73,000 per year in the Public Sector and over £59,000 for employers 
in the Private Sector.  
 
Tips for managing sickness absence 
 
Things that you should consider when dealing with sick employees: 
 
Ensure that you have a contractual term and consistently applied 
policy which covers entitlement to statutory and/or contractual sick 
pay;

•	 Ensure that any qualifying conditions for sick pay are met; 

•	 Consider having return to work interviews following any period of 
absence; 

•	 Consider setting trigger points to assist with the management of 
short term absence e.g. The Bradford Factor; 

•	 Ascertain the reasons for the absence and whether it is genuine. 
This might include seeking medical opinion and prognosis 
on recovery (and any reasonable adjustments in any case of 
disability); 

•	 Establish whether any absence has been caused by workplace 
factors (stress, bullying, accidents etc.);

•	 Consider whether any absence is related to a disability and 
therefore whether you are under a duty to make reasonable 
adjustments; 

•	 Does there appear to be a pattern of absence; 

•	 Where dismissal might be required, ensure that a fair process is 
followed; and 

•	 Consider whether the employee may be eligible for permanent 
health insurance or ill-health retirement? 

•	 Review employee engagement throughout your organisation. 
The average number of sick days per employee in firms where 
engagement is high is 2.7 days per employee. 

What next? 
 
How do you measure up against these averages…? On average, how 
many sick days does each employee take each year? 
 
If you genuinely have no idea or you have a problem with short term 
absence in your organisation, give Bex Sinclair in our HR Consultancy 
Unit a call. We can help give practical advice and guidance on actively 
managing short term absence in the workplace and saving you money. 
 
Next month we will look at Long Term Absence.
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Get ahead of change – caste discrimination

What do your policies include regarding race discrimination? 
Keep up to speed with changes. 
 
Currently the Equality Act 2010 prohibits discrimination on the grounds 
of race.  Race is defined to include a person’s colour, nationality or 
ethnic or national origins. 
 
Begraj and anor v Heer Manak solicitors 
 
This case concerns an Indian couple who meet and became husband 
and wife while working at a law firm in Coventry.  The couple claim that 
their employers discriminated against them because the husband was 
from a lower caste than the wife. 
 
It is alleged that some employees of the firm from a higher caste 
mistreated the couple because they did not agree with their 
relationship.  This treatment is said to have included: discouraging 
them from marrying; hurtful remarks when they married; and giving her 
more work and less support.  This case is on going. 

There have been ongoing debates in Parliament on this topic.  Initially 
the Government proposed not to use their powers to amend the 
Act to include caste within the definition of race, but instead they 
would run and educational programme to raise awareness of caste 
discrimination among affected groups.  The House of Lords voted 
in favour of amending the Act.  In light of this the Government have 
backed down and have agreed to have caste as a subsection of race 
for the purposes of the Equality Act 2010. 
 
Though this is not in force yet and it may well take some time for these 
amendments to be introduced, as an employer it is always worth 
being one step ahead of the game, particularly from a practical point.  
Get your handbooks, employee policies and contract updated.  Train 
your staff.  Understand the changes yourself and limit the risk of a 
claim against you.

Should there be flexibility in uniform policies?

In the wake of the murder of soldier Lee Rigby in Woolwich, Morrisons Supermarket has ended up in the news for reportedly suspending an 
employee for wearing a ‘Help the Heroes’ wrist band and poppy pin badge.  

The supermarket has allegedly suspended the employee on basic pay pending a disciplinary hearing. According to reports he was asked by two 
managers to remove the items which breached their staff dress standards. Morrisons have since reviewed their policy and now allow ‘non-fresh 
food staff’ to wear charity wristbands but state that the employee in question works in food preparation as well as on the checkouts.  

Employers are entitled to lay down rules in relation to dress but do you think that Morrisons were reasonable in taking this course of action?

clarkewillmott.com

HR myth busters - myth of the month:

Employees with less than two years service cannot bring Unfair 
Dismissal claims… 
 
This is not true. There are many circumstances in which employees 
can bring a claim for unfair dismissal even when they do not have two 
years of continuous service. These include a discriminatory dismissal, 
dismissal for certain health and safety reasons, a dismissal for making 
a protected disclosure (whistleblowing), and where an employee has 
been dismissed for asserting a statutory right. 
 
As there is no qualifying period for discrimination claims, they are often 
brought by unsuccessful job applicants. Unfair dismissal is not the only 
headline claim that you should be thinking about. 

…Even where a qualifying period is required, employees are entitled 
under statute to one weeks notice after their first month at work. This 
further week could take employees into the two years of service that 
they require. 
 
…Also the change to two years service does not act retrospectively. It 
is only valid for employees who started work after 5 April 2012.

Quote of the month:
Optimism is the faith that leads to achievement. Nothing can be done 
without hope and confidence.  
(Helen Keller)
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HR Guardian
Employment Law insurance that protects your business

Click here to find out more >>
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Click here to download our Employment Brochure >>

enterprise HR
Made to measure HR and Employment Law 
Solutions because one size doesn’t fit all

Click here to find out more >>
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If you would like to receive future editions of Employment Matters 
by email, please email news@clarkewillmott.com 
 
Disclaimer: This briefing is intended to highlight issues only for the purposes of general interest and is not intended to be a comprehensive 
statement of the law.  Although we have taken care over the information, you should not rely on it as legal advice.  We do not accept any liability to 
anyone who does rely on its content.  
Last updated: 7 September 2012. 
 
Clarke Willmott LLP is a limited liability partnership registered in England and Wales with registration number OC344818. Authorised and regulated 
by the Solicitors Regulation Authority (SRA number: 510689), whose rules can be found at www.sra.org.uk/handbook. Its registered office and 
principal place of business is 138 Edmund Street, Birmingham, West Midlands, B3 2ES. Any reference to a ‘partner’ is to a member of Clarke 
Willmott LLP or an employee who is a lawyer with equivalent standing and qualifications and is not a reference to a partner in a partnership.
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