
Welcome
to the July edition of 
WHIB.

Welcome to the July 
edition of WHIB which 
follows a momentous few 
weeks for us all. When the 
dust starts to settle from 
the political and economic 

explosion of the EU referendum result, 
we will comment on any private client 
implications.

In the meantime, in this edition:

•  Gifts: when should you query an 
attorney’s instructions? 

•  Advice if you become involved when 
your clients make their Wills

•  Protecting your clients’ wealth when 
inter-generational planning

•  The government U-turn on the Stamp 
Duty Land Tax surcharge and granny 
annexes

•  Capital gains tax planning and its 
defeat by HMRC 

•  Introducing our Southampton Private 
Client team led by my partner, Kelly 
Greig 

I hope that you find this issue of interest 
and if you enjoy WHIB why not introduce it 
to a colleague?

As always, please get in touch if you 
require any further advice or information.

Anthony Fairweather
Partner
0345 209 1265* / 0117 305 6265
anthony.fairweather@clarkewillmott.com
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In our last article in this series we looked 
at what happens if your older client begins to 
show signs of incapacity, how to recognize this 
is happening and practical points to be borne in 
mind when advising the older client. 

In this article we look at the situation where 
you know that your client no longer has mental 
capacity and you are dealing with attorneys acting 
on their behalf appointed under an Enduring 
Power of Attorney (EPA) or Lasting Power of 
Attorney (LPA). 

As far as managing the older person’s finances 
are concerned the attorneys will stand in the 
incapacitated person’s shoes and will be able to 
give instructions to you about investment in the 
same way as the older person did previously. If 
you manage the investments on a discretionary 
basis you should check that the power of attorney 
gives power to the attorneys to delegate their 
powers to an investment manager.

You should also remember that if attorneys are 
appointed jointly (rather than jointly and severally) 
then the instructions of all the attorneys will be 
required. Remember also that the attorneys 
could be appointed jointly and severally for some 
purposes, meaning that the instructions of any 
one of them can be accepted, and jointly in 
respect of other decisions. For example, Fred 
has a large holding in GSK which was acquired 
over many years, partly through inheritance and 
partly through years working with the company. 
Fred’s two sons are his attorneys but, mindful 

of the sentimental attachment Fred has to this 
investment, and the large capital gains tax bill 
that will be payable if the shares are disposed of, 
Fred has specified in his LPA that his sons have to 
act jointly when making a decision to dispose of 
this shareholding. Both sons’ instructions will be 
required before you can dispose of the shares.

Another potential problem area is the question of 
gifts. Attorneys have only very limited powers to 
make gifts from an incapable person’s property. 
The rules are slightly different dependent on 
whether the attorney is acting under an LPA 
or an EPA but broadly, gifts on customary 
occasions such as birthday and Christmas are 
acceptable but any other gifts require court 
consent. If therefore you are instructed to make 
transfers from Fred’s cash of £100 to each of his 
grandchildren at Christmas the attorneys are likely 
to be acting within their powers. If, however, you 
receive instructions to transfer £50,000 of shares 
into Fred’s son’s name then, unless the court has 
authorized this gift, it is likely that Fred’s son does 
not have authority to issue the instructions.

As mentioned in our previous article you should 
be alert to the signs of financial abuse such as 
unauthorized gifts. Ultimately, the Office of the 
Public Guardian has power to investigate and can 
apply to the Court of Protection for revocation 
of the EPA/LPA. Many such investigations are 
triggered by local authorities when there is failure 
to pay care fees or by financial institutions who 
suspect that something is amiss.

For further information, please 
contact: 
Anne Minihane 
Partner 
0345 209 1391 
anne.minihane 
@clarkewillmott.com

Advising the older client: when your 
incapacitated client makes gifts
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Mrs Shemwell died in 2012 aged 86. In 2011 she made a Will, leaving 
legacies of £54,000 each in favour of Claire Hartley and Tim Herring, the 
children of her late husband’s niece. Mrs Shemwell’s estate was in the region 
of £2 million and she had been advised on inheritance tax (IHT) mitigation 
by a financial adviser, Mr Sully. As a result, between 2005 and 2007 Mrs 
Shemwell had invested £220,000 in discounted gift trusts, which were 
intended to benefit a friend.

In 2011 Mrs Shemwell inherited £300,000 from her sister and sought Mr 
Sully’s advice on investment. As Mrs Shemwell had only £175,000 of the 
IHT nil rate band available to her, she was advised to place £175,000 into 
a discretionary trust and to place the balance of £125,000 into a loan trust, 
both trusts being designated for Ms Hartley and Mr Herring. The money in 
the loan trust fell back into Mrs Shemwell’s estate on her death, in so far as 
it had not been repaid to her beforehand, but any growth in the value of the 
funds was outside of Mrs Shemwell’s estate. The advantage of the loan trust 
was that it did not incur an immediate lifetime charge to IHT as would have 
been the case if the £125,000 was transferred to a discretionary trust.

A new Will

In October 2011 Mrs Shemwell decided to update her Will. She asked Mr 
Sully to provide a valuation of her investments for this purpose, which he 
duly did. Mr Sully attended a meeting which Mrs Shemwell had arranged 
with her solicitor, and took with him an aide-memoire as to the assets held 
by his client in trust and outright. This showed that of the nearly £300,000 
placed into trust by Mrs Shemwell for her great-niece and nephew, 
£170,890 was due to fall out of her estate in 2018 (the amount in the 
discretionary trust).

Mr Sully was at the meeting for only five minutes, after which he left, leaving 
the aide-memoire with Mrs Shemwell’s solicitor. The Will was not discussed 
while Mr Sully was present. Mrs Shemwell told her solicitor that she wished 
to leave Mr Herring and Ms Hartley legacies of £29,000 each so that, after 
taking into account the £146,000 in trust, they received £175,000 each.  
Before the Will was executed these legacies were increased to £54,000 

each because Mrs Shemwell stated that she wanted Mr Herring and Ms 
Hartley each to receive £200,000. Mrs Shemwell then died unexpectedly 
the following year. The loan trust fell back into her estate and passed to her 
residuary beneficiaries and Mr Herring and Ms Hartley’s entitlement under 
the Will and the trust fell considerably below £200,000 each. They brought 
claims for negligence against Mrs Shemwell’s solicitors and Mr Sully’s firm. 
The claim against the solicitors was compromised by mediation without a 
court hearing.

The court’s judgment

In the claim against Mr Sully’s firm the judge found that the explanation of 
the loan trust to Mrs Shemwell by Mr Sully was adequate in that it was made 
clear that the funds loaned remained within her estate and only the growth 
was outside it.

It was decided that Mr Sully had not taken any part in the Will making 
process and Mrs Shemwell did not rely on him in relation to making the Will. 
Mr Sully did not know the identity of the beneficiaries nor the amounts left to 
them and could not therefore assume responsibility for an unknown amount 
to unknown beneficiaries. He therefore owed no duty of care towards Mr 
Herring and Ms Hartley and could not be liable to them in negligence.

Whilst this conclusion would seem to be correct on the facts of this case, 
there was no suggestion that if Mr Sully had assumed responsibility that 
he could not be liable in negligence, just as a solicitor can be liable to 
beneficiaries if a Will is made negligently.  Clearly it is important that advisers 
are alive to this prospect and ensure that the client is made aware of the 
exact extent of the matters that they are advising on and for which they are 
prepared to assume responsibility. 

For further information please contact: 
Carol Cummins 
Consultant 
0345 209 1275 
carol.cummins@clarkewillmott.com

A recent case in the Leeds County Court may be of interest to financial advisers, 
particularly if they have any involvement when their client makes a Will.

A financial adviser’s duty to a client making a Will
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In our last briefing we looked at the inheritance tax implications for clients who 
want to help their children onto the property ladder.  In this article our family team 
considers what might happen to the investment if the child’s relationship breaks 
down in the future.
A recent study by Aviva forecast that 3.8 million people aged between 21 
and 34 will be living with their parents by 2025; a third more than at the 
moment. The number of households containing two or more families is 
expected to rise from 1.5 million to 2.2 million. In addition, according to Legal 
and General, lending from parents to help their children onto the UK property 
ladder will amount to £5bn in 2016, at an average amount of £17,500.  

If your client is helping their child to buy their first property, careful thought 
must be given to the arrangement to prevent “Mum and Dad” losing out in 
the event of their child’s later relationship breakdown, even if the child is not 
in a relationship at the time.

Relationship breakdown in a cohabiting couple

If your clients decide to advance money to their child then consideration 
must be given to the position of any current or future partner that the child 
may be living with. If the child is buying the property with their partner 
then there must be clear discussion as to whether your clients intend 
their contribution to be a gift or if they are to acquire a beneficial interest 
in the property. If they are to gain an interest in the property, then clear 
legal advice must be taken by all parties to ensure that their interests are 
protected against a breakdown in relationship; whether this is your clients’ 
relationship with the child, or the child’s relationship with their partner.  If your 
clients do not register their beneficial interest then that initial advancement 
of money could be lost. Even if the child is single at the time that the 
monies are advanced, if they subsequently cohabit and that partner makes 
contributions to the property then your clients could find themselves involved 
in very complex and expensive civil litigation under the Trusts of Land and 
Appointment of Trustees Act to try to recover their initial investment.

Divorce

If there has been an advancement of monies and there is a later divorce then 
those monies could become the subject of a dispute between the child and 
their partner. The Court would then need to decide whether those monies 
were made as a gift, or a loan, or with the intention of the parents acquiring 
a beneficial interest. Your clients may find themselves having to intervene in 
the proceedings and effectively they would be in proceedings against their 
own child. In those cases the Court would need to determine your clients’ 
interest first before they could make decisions regarding the overall financial 
settlement between the divorcing couple. 

That could prove to be very time consuming and expensive for everyone 
involved and, if there is no clear agreement, the outcome would depend on 
the Court having to hear evidence regarding intentions and payment at the 
time the monies were lent.

Multi generational households

Some families are trying to resolve the housing difficulty by combining their 
resources and living under the same roof. However, the phrase “you can 
choose your friends but you can’t choose your family” may ring harder once 
the financial matters are forgotten and the reality of living together sets in.

The bank of Mum and Dad and multi generational households – 
consideration of the possible pitfalls
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Aside from the complexities of who is responsible for the day to day 
costs of living there may be complications if one party wishes to bring the 
arrangement to an end and attempts to release their initial investment. This 
could have been a contribution to the initial purchase price, or  a beneficial 
interest might have been acquired by way of contribution to the mortgage 
whilst living in the property. If there are no clear agreements regarding what is 
to happen in the event of “relationship breakdown” then the family could find 
themselves in expensive litigation. The concept of a cohabitation agreement 
has traditionally been considered for couples who are involved in a “husband 
and wife” relationship but it would be highly advisable for those living in multi 
generational households.

For further information about relationship breakdown and family matters, 
please contact: 

Rayner Grice  
Partner 
0345 209 1382 
rayner.grice@clarkewillmott.com

 
Caroline Young  
Legal Executive 
0345 209 1404 
caroline.young@clarkewillmott.com

 
For further information about inheritance tax and the protection of family 
assets, please contact: 

Stuart Thorne  
Partner 
0345 209 1105*/ 0117 305 6105 
stuart.thorne@clarkewillmott.com
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SDLT: at last, Granny gets a reprieve

Annexes that are not separate dwellings do not, of themselves, trigger 
surcharge liability. Buying a dwelling containing an annex that is not a self 
contained separate residence capable of independent occupation will not 
trigger the liability. Thus far, no change.

Under the amendment tabled in the House of Commons last month, even if 
the annex is capable of separate independent occupation, it will not qualify 
as a separate dwelling if it is “subsidiary to another … purchased dwelling”. 

“Subsidiary” is strictly defined. The annex must be:

A.  a dwelling “…within the grounds of or within the same building…” as 
the main dwelling; and

B.  the part of the price justly and reasonably attributable to the main 
dwelling must be at least two thirds of the total price for all dwellings 
within the building or grounds.

Looking at condition A first, annexes that are physically within the envelope 
of the building containing the main dwelling qualify as “subsidiary”. A 
gardener’s cottage in the garden or grounds of the main dwelling also 
qualifies. The new amendment does not define “grounds” in this context, 
nor is it defined elsewhere in SDLT legislation. Although no formal guidance 
has yet been published, on past showing, HMRC is likely to apply the 
interpretation set out in its Capital Gains Manual, which reads:

“The word ‘grounds’ infers a larger area than ‘garden’. A useful dictionary 
definition of the word grounds is ‘Enclosed land surrounding or attached to a 
dwelling house or other building serving chiefly for ornament or recreation.’  ”

Some purchases will test this definition. For example, can a gatehouse or 
lodge at the end of a long drive be treated as “subsidiary”?

Turning to condition B, the price threshold: some purchasers may not find 
such apportionments easy to make. A purchaser filing an SDLT return 
claiming that an additional dwelling is “subsidiary” to a main dwelling 
must have reasonable grounds for believing that the two thirds threshold 
is not breached. While it is not necessary to commission a formal and 
expensive valuation, a wild and ill-informed guess formed without any 
serious justification is not going to be accepted by HMRC, particularly if it 
has obviously been done to save SDLT. Purchasers who have their own 
valuations or surveys can ask their valuer or surveyor to opine on whether 
the two thirds threshold is breached.

The price threshold is calculated by reference to the total price of the 
dwellings bought. If your client buys, for example, a main house with two 
cottages in its grounds, they must do the apportionment twice: once for 
each cottage. If the proportion of the price attributable to either cottage 
causes the threshold to be breached, the entire purchase is subject to 
SDLT at the surcharge rate, even though the other cottage qualifies as 
“subsidiary”.

The good news for purchasers of very big houses with large gardens is 
that there is no limit to the number of dwellings that can qualify as annexes. 
For example, a large house with a flat in the basement and two gardeners’ 
cottages in the grounds are all bought for £3m by an individual who does not 
have an interest in any other dwelling. Provided the proportion of the £3m 
attributed to the main house is £2m or more, the flat and the two cottages all 
qualify as “subsidiary” and the surcharge is not payable. In addition, multiple 
dwelling relief may be available to such a purchase.

There is more good news for your client in these circumstances. If:

•  they sold their previous main residence that day or during the previous 
three years, and

•  the new main dwelling is to be their main residence,

they can claim replacement of main residence exemption, despite the fact 
that they are acquiring a number of dwellings. In this way the surcharge is 
avoided, even if they also own other dwellings such as holiday homes or 
buy-to-let investments. As originally drafted, the 2016 Finance Bill denied 
replacement of main residence exemption to purchasers of dwellings with 
annexes.

The amendment is silent about buyers of dwellings with annexes who 
have, since 1 April, paid SDLT at surcharge rates on their purchases, but 
who would not have done, had the amendment been in the Finance Bill 
as published on Budget Day. HMRC’s short announcement says that the 
amendment will take effect from 1 April. It appears that such purchasers will 
be able to make a claim for a rebate of the “overpaid” SDLT under section 
2 of the Provisional Collection of Taxes Act 1968. HMRC will probably make 
a longer announcement about this Finance Bill amendment in due course, 
including guidance on how to claim a rebate and the time limit for doing so.

For further information about the new surcharge rates, or any other SDLT 
matters, please contact:

Andrew Campbell 
Consultant 
0345 209 1281 
andrew.campbell@clarkewillmott.com

Last month Hansard published the long-promised (since 11 April) amendments to 
the Finance Bill indicating the hoops through which purchasers of dwellings that 
include “granny annexes” must jump to avoid paying SDLT at the new surcharge 
SDLT rates because they are buying two dwellings.
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HMRC defeats capital gains tax planning scheme

The plan

Between 1989 and 2002 Sir Fraser Morrison, who had made his fortune 
in the construction business, set up three trusts for the benefit of himself, 
his wife and their three adult children. The trusts owned substantial 
shareholdings in AWG PLC worth approximately £14.5 million. The trusts 
wished to diversify their assets but could not sell the AWG holding without a 
CGT liability in the region of £3-£4 million. Consequently, a plan was devised 
intended to take advantage of the much lower CGT bill that would arise if the 
shares were sold in Ireland. This involved:

1.  the creation of three Irish trusts on mirror terms to the three Scottish 
trusts

2.  the grant by the Irish trustees to the Scottish trustees of put options for 
the sale of the AWG shares

3.  the exercise of the options followed by the Irish trusts’ disposal of the 
AWG shares and 

4.  the export of the Irish trusts to Scotland by the end of the same tax 
year. 

If this plan was successfully implemented the CGT payable on the sale of 
the AWG shares would then be considerably less than the CGT otherwise 
payable.

The relevant tax law at the time

The tax law that enabled this plan to apparently work was comprised in 
section 144ZA of the Taxation of Chargeable Gains Act 1992 (TCGA) which 
provided that when the option was exercised the CGT on the disposal 
was calculated on the actual consideration paid, rather than substituting 
market value (which would otherwise be the case on a transaction between 
connected persons). Thus setting the option price at the Scottish trustees’ 
acquisition cost plus indexation meant that the option could be exercised 
without any CGT being payable by the Scottish trustees.

Anti-avoidance legislation contained in ss 86 and 87 TCGA, which provides 
that gains made by an offshore trust with non-UK resident trustees can be 
brought into charge to CGT on the settlor or the beneficiaries, was avoided 
by ensuring that the Irish trusts became UK resident by the end of the tax 
year when the disposal took place. This meant that ss 86 and 87 were then 
inapplicable as the trust was UK resident during part of the tax year.

The scheme was duly notified to HMRC under the disclosure of tax 
avoidance schemes (DOTAS) regulations and put into effect resulting in a 
CGT bill of £53,638.82 as opposed to £3-£4 million.

The FTT hearing

The FTT used the principle established in the case of Ramsay v HMRC, 
and followed in a number of subsequent cases, to attack the tax planning 
carried out by the trusts. The principle established in Ramsay is that where 

there is a pre-ordained series of transactions in which steps are inserted that 
serve no commercial purpose other than to avoid tax, for tax purposes those 
steps can be ignored and the end result of the series of transactions taxed 
accordingly. If therefore the FTT found that the only point of the creation of 
the Irish trusts and the exercise of the put options was to avoid tax then they 
could ignore these steps and treat the disposal of the AWG shares as being 
made by the Scottish trustees and liable to substantial CGT. The taxpayers 
argued that Ramsay should not apply as it was not a single composite 
transaction and the sale of the AWG shares was not pre-ordained. HMRC 
argued that a series of transactions should be treated as a single composite 
transaction “where there is an expectation that the series is to be carried 
out.”

The decision 

The FTT reiterated that a purposive approach must be taken to the 
interpretation of tax legislation and that the purpose of the CGT legislation is 
clear: to tax gains with a commercial reality on the disposal of assets. They 
went on to say, “It is not a question of respecting each individual step and 
concluding that, as they are formally and individually immune from challenge, 
no fiscal liability can attach. Rather it is a question of looking at the reality of 
the facts and the purposes of the relevant statutory provisions.” The creation 
of the Irish trusts and the exercise of the put options (at considerably less 
than market value) had no commercial, business or trust related family 
purpose apart from the avoidance of liability to tax. The scheme was 
“expected, planned and likely to be carried into effect”, the Ramsay principle 
applied and the FTT decided that CGT would be charged accordingly.

Abuse

The FTT commented that the arrangements in this case “might be regarded 
as abusive in another context”. The circumstances of this case arose before 
enactment of the general anti-abuse rule (GAAR) but if they were to occur 
today possibly HMRC may have tried to rely on GAAR to defeat the scheme 
as well as invoking Ramsay. In considering whether an arrangement is 
abusive under GAAR regard will be had to whether the means of achieving a 
tax advantage involves one or more contrived or abnormal steps. As HMRC 
regards the disposal of assets which has no purpose other than to achieve 
a desired result, and the involvement of third parties other than to secure a 
desired result, as being contrived or abnormal steps it would appear that 
some of the necessary elements to fall within GAAR were satisfied.

All in all, there must be considerable doubt in the current climate about 
the viability in the future of “clever” tax planning schemes involving multiple 
steps, some of which have no apparent purpose. 

For further information please contact: 
Fiona Debney 
Partner 
0345 209 1135 
fiona.debney@clarkewillmott.com

A capital gains tax (CGT) planning scheme involving the use of Irish trusts has been 
defeated by HMRC in the First Tier Tax Tribunal (FTT). We examine the case and the 
views expressed by HMRC.
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If you would like to receive future editions of our Wealth, Health & Inheritance Briefing please contact news@clarkewillmott.com

Focus on: Southampton private client team

Introducing services for our private clients was an early priority for us. The 
team has considerable experience in dealing with private capital matters 
of all kinds and provides specialist skills required for the evolving social 
and economic climate. The number of people aged over 80 is projected to 
double by 2030, and with a raft of government changes affecting probate, 
pensions, tax, elderly care and inheritance, our young, energetic private 
client team in Southampton has the expertise to help clients face those 
challenges. 

The team is headed by partner Kelly Greig, who joined the firm in 2015. Kelly 
has a special interest in mental capacity law and the Court of Protection. She 
has been appointed as one of only 68 Court of Protection panel Deputies 
and her ability in this area is recognized by the Legal 500. Kelly also deals 
with tax planning and succession planning and the administration of estates. 
Her expertise in this area led to her appointment as Chair of the UK practice 
committee of the Society of Trust and Estates Practitioners (STEP).

Other Southampton team members who deal with lifetime planning, trusts 
and estates are associate Jessica Johnson, and solicitor, Katie Sewell. 
Jessica’s expertise is in trust creation and advice, and tax planning, together 
with the administration of large, complex estates.  Katie specializes in Wills, 
the administration of estates, trust management and the creation of Lasting 
Powers of Attorney. 

The Southampton private client team is completed by solicitor Charlotte 
Bromley, who advises and represents clients in respect of health and welfare 
matters in the Court of Protection; and trainee solicitor Katherine Rhodes 
who has a particular interest in Court of Protection and elderly care matters. 

For further information the Southampton team members can be contacted 
here:

Offices
Birmingham Office 
138 Edmund Street, Birmingham B3 2ES 
t: 0345 209 1000

Bristol Office 
1 Georges Square, Bath Street, Bristol BS1 6BA 
t: 0345 209 1000

Cardiff Office 
2nd Floor, Emperor House, Scott Harbour, Pierhead Street, 
Cardiff, CF10 4PH 
t: 0835 209 1000  

London Office 
1 Chancery Lane, London WC2A 1LF 
t: 0345 209 1000   

 
Manchester Office 
19 Spring Gardens, Manchester M2 1FB 
t: 0345 209 1000 

Southampton Office 
Burlington House, Botleigh Grange Business Park, 
Hedge End, Southampton SO30 2AF 
t: 0345 209 1000 

Taunton Office 
Blackbrook Gate, Blackbrook Park Avenue, Taunton TA1 2PG 
t: 0345 209 1000  

clarkewillmott.com

Clarke Willmott LLP is a limited liability partnership registered in England and Wales with registration number OC344818.  It is authorised and regulated by the Solicitors Regulation Authority (SRA number 
510689), whose rules can be found at http://www.sra.org.uk/handbook/. Its registered office is 138 Edmund Street, Birmingham, West Midlands, B3 2ES.  Any reference to a ‘partner’ is to a member of 
Clarke Willmott LLP or an employee or consultant who is a lawyer with equivalent standing and qualifications and is not a reference to a partner in a partnership. The articles in this briefing are not intended to 
be definitive statements of the law but instead provide general guidance.

Great service... Great people...

Clarke Willmott’s office in Southampton opened in 2001 and was our first office 
outside of the west of England.

Kelly Greig 
Partner 
0345 209 1042 
kelly.greig@clarkewillmott.com

Jessica Johnston 
Associate 
0345 209 1278 
jessica.johnston@clarkewillmott.com

Katy Sewell 
Solicitor 
0345 209 1794 
katy.sewell@clarkewillmott.com

Charlotte Bromley 
Solicitor 
0345 209 1237 
charlotte.bromley@clarkewillmott.com

Katharine Rhodes 
Trainee Solicitor 
0345 209 1611 
katharine.rhodes@clarkewillmott.com
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