
We review the changes which take effect on 1 
October.
The Inheritance and Trustees’ Powers Act 2014 
(“ITPA”) comes into effect on 1 October and 
implements changes to the intestacy rules, the 
Inheritance (Provision for Family and Dependants) 
Act 1975 (“IPFDA”) and to certain trustees’ 
powers. 

Changes to the intestacy rules

This part of the ITPA is likely to have the most 
effect on your clients. Changes are introduced to 
the intestacy rules where someone dies leaving 
a spouse or registered civil partner and certain 
other relatives.

At present, if someone dies childless leaving a 
spouse and either surviving parents or siblings 
(of the whole blood) or their issue, then, after 
payment of the statutory legacy of £450,000 to 
the surviving spouse, the remainder of the estate 
is divided equally between the spouse and the 
parent(s), or siblings if there are no surviving 
parents.

From 1 October, in this situation the whole estate 
will pass to the surviving spouse and no other 
relatives will have any entitlement to the estate.

Similarly, if someone dies leaving a spouse 
and children, at present a statutory legacy 
of £250,000 is paid to the spouse with the 
remainder being divided in half. The surviving 
spouse receives the income from one half with 
the capital passing after his or her death to 
the children, with the other half passing to the 
children at the age of 18.

From 1 October, after payment of the statutory 
legacy, one half of the remainder will pass to 
the surviving spouse outright with the other half 
passing to the children at 18. There will be no 
ongoing trust for the surviving spouse.

Provisions are also included for the statutory 
legacy to be reviewed upwards at least every five 
years in line with rises in the Consumer Prices 
Index.

As before, personal effects pass to the surviving 
spouse and the definition of these has been 
updated and clarified so that items used solely 
or mainly for business purposes do not fall within 
the definition.

The Inheritance (Provision for Family and 
Dependents) Act changes

Certain specified categories of persons can 
bring a claim under IPFDA if they feel that the 
Will or intestacy rules do not make reasonable 
financial provision for them. At present one of 
the categories of people able to bring a claim 
includes a child of the family in relation to a 
marriage to which the deceased was at any 
time a party. This category essentially covers the 
deceased’s step-children. 

This category will be altered to cover children 
whose relationship to the deceased was akin 
to that between a parent and a child. There 
is no necessity for there to be any marriage. 
For example, Andrew brings up his partner’s 
son, Harry, after his partner’s death. If Andrew 
then dies without making reasonable financial 
provision for Harry, Harry can bring a claim 
under IPFDA and it will no longer be relevant that 
Andrew and Harry’s mother were never married.

Continued on page 2
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There is also a change regarding financial dependants. They can bring a 
claim under IPFDA if the deceased made a substantial contribution to the 
dependants’ reasonable needs other than for full valuable consideration 
under a commercial arrangement. There will no longer be a need to show 
that the deceased contributed more to the relationship than the applicant or 
for the deceased to have formally assumed responsibility for the applicant’s 
maintenance.

Trustees’ powers

Finally, ITPA makes some changes to trustees’ powers to maintain minor 
beneficiaries under s31 Trustee Act 1925 and to advance capital under s32 

Trustee Act 1925. These changes bring the statutory provisions into line 
with the amendments made to these sections in any professionally drafted 
Will or trust. So, for example, the power to advance capital is currently 
limited to one half of a beneficiary’s prospective entitlement; on 1 October 
this will now be extended to the whole of it.

For further information, please contact: 
Elizabeth Smithers
Partner
0845 209 1115
elizabeth.smithers@clarkewillmott.com

Continued: Changes to the intestacy laws

What happened in this case?

Mrs Rachel Staveley was a shareholder and director of the family company 
with which she held a large pension fund in an occupational scheme. In 
2000 Mrs Staveley and her husband divorced and as part of the financial 
settlement  Mrs Staveley’s share of the company scheme was transferred to 
her in a s32 buy out scheme.  Under the terms of the scheme, any surplus 
in the fund could be transferred back to the company. Mrs Staveley’s fund 
was worth over £500,000 and was in surplus so she was dismayed to find 
that the surplus would be returned to her former husband’s company.

Mrs Staveley was aged 50 at the time of the divorce settlement and could, 
if she wished, have taken some of the benefits available under the scheme 
but, out of concern for her long-term financial security, she chose not to do 
so.

Mrs Staveley was diagnosed with cancer in 2004 and by 2006 the disease 
was confirmed as terminal. In October 2006 she transferred the s32 policy 
funds into a Personal Pension Plan (PPP), expressing the wish that her sons 
should receive any death benefits. Under the s32 policy any death benefits 
would have been payable to Mrs Staveley’s estate and subject to IHT, whilst 
under the PPP any death benefits were payable at the discretion of the 
pension trustees and not subject to IHT.

Mrs Staveley died in December 2006 without drawing any lifetime pension 
benefits and the death benefits were paid by the PPP trustees to her two 
sons. HMRC argued that the transfer of the s32 funds to the PPP, and Mrs 
Staveley’s omission to take any lifetime benefits during the six weeks she 
held the PPP before her death, were both chargeable transfers of value 
subject to IHT. The executors of the estate claimed that the two dispositions 
were not transfers of value as they were covered by s10 of the Inheritance 
Tax Act 1984, which provides that arm’s length transactions not intended to 
confer any gratuitous benefit on any person are not transfers of value.

The First Tier Tribunal’s decision

The FTT came to a different decision on each of the claims put forward by 
HMRC, but each decision turned on Mrs Staveley’s perceived intention with 
regard to the action taken and in particular whether she had intended to 
confer any gratuitous benefit on others.

With regard to the transfer of the s32 scheme to the PPP, the FTT found 
that Mrs Staveley’s intention was to ensure beyond doubt that no part of 
the pension fund could fall back into her ex-husband’s company. Since any 
IHT saving was not part of her motivation there was no intention to confer a 
gratuitous benefit.  

By comparison, it was held that Mrs Staveley’s decision not to draw 
pension benefits during her lifetime from the PPP was an omission to 
exercise a right where there was, at least in part, an intention by her to 
confer a gratuitous benefit on her sons. This conclusion seems to have 
been partly driven by a letter to Mrs Staveley from her financial adviser in 
which he informed her that not drawing the benefits would have financial 
advantages for her sons.

Intention crucial in pensions case
In a recent case involving inheritance tax (IHT) liability and pensions, the First Tier 
Tribunal has held that the intention of a terminally ill woman was crucial with regard 
to the disposition of her pension entitlements.

The Tribunal held that Mrs Staveley’s omission to take the lifetime benefits 
at a time when she had reason to believe she would die, together with the 
transfer of the s32 funds into the PPP, amounted to an actual pensions 
disposition.  The FTT held that s10 did not apply because it had been 
Mrs Staveley’s intention to confer a gratuitous benefit. The FTT accepted 
HMRC’s contention that the failure to draw the pension amounted to 
a transfer of value at the time of death, but they questioned HMRC’s 
calculation as to the value of the transfer of value. The amount of the 
transfer was not considered by the tribunal.

Learning points

Since 6 April 2011 an omission to take pension benefits under a registered 
pension scheme cannot amount to a transfer of value, but the practical 
application of s10 Inheritance Tax Act 1984 will be of interest to advisers. 

This case clearly highlights that where it is hoped to rely on s10 of the 
Inheritance Tax Act 1984 in a particular situation, the intention of the 
transferor is crucial. In those circumstances it would be very helpful to have 
contemporary evidence of the intentions behind the disposition to establish 
that there was no intention to confer a gratuitous benefit.

For further information, please contact: 
Anthony Whitwell
Partner
0845 209 1139
anthony.whitwell@clarkewillmott.com
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The sale of a mountain is unusual enough to merit press attention, but 
many estates will contain other assets which are important enough to 
qualify for the Acceptance in Lieu scheme and the conditional exemption 
from IHT for “heritage” items. 

The Acceptance in Lieu scheme

If an estate includes items that can be classified as pre-eminent for 
their national, scientific, historic or artistic interest then the Government 
Acceptance in Lieu (AIL) scheme enables taxpayers to transfer such items 
into public ownership in part or full payment of an IHT bill. In 2012/13 
the scheme received art works worth £49.4m, including sculptures by 
Barbara Hepworth and some of Charles Darwin’s papers. The scheme 
is administered by Arts Council England and the items given under the 
scheme are allocated to public institutions to ensure full open access to 
them.

The taxpayer is given full market value for the item which is then applied in 
lieu of the IHT due. As an incentive to the taxpayer to offer the item under 
the scheme, rather than sell it to a private buyer, the taxpayer is given what 
is termed under the scheme “a douceur”. This means that a specified 
percentage of the tax that would otherwise have been paid on the item is 
credited by HMRC to the taxpayer. The relevant douceur for items other 
than land is 25% while the douceur applicable to land is 10%.

Clare, for example, owns a nationally important painting worth £200,000. 
On Clare’s death her executors decide to offer this under the AIL scheme 
and it is allocated to the National Portrait Gallery. The value of the painting 
is no longer a taxable asset in Clare’s estate. If Clare’s executors had sold 
the painting on the open market they may have received £200,000 for it, 
but IHT of £80,000 would have been payable on its value. By offering it 
under the scheme the £80,000 of IHT is not payable and the douceur to 
Clare’s estate is a credit equivalent to 25% of the IHT that would otherwise 
have been due ie £20,000. The total tax settlement value of the painting is 
therefore £140,000 (£200,000-40% + £20,000). 

When the personal representatives of an estate make an application under 
the AIL scheme they are required to show that they have good legal title 
to the items and they must provide details of ownership for the period 
between 1933 and 1945. If it is anticipated that a particular item might be 
offered under the AIL scheme, the owner could assist their executors by 
compiling this information during their lifetime.

Conditional Exemption from IHT

An item that could be offered under the AIL scheme would also be of 
sufficient importance to be granted conditional exemption from IHT under 
s30-35A and s78 Inheritance Tax Act 1984. HMRC states that these 
sections “are designed to encourage the owners of … important items to 
keep them in private ownership whilst caring for them and displaying them 
to the public.”

Conditional exemption must be claimed within two years of the chargeable 
disposal. The item will be exempted from IHT on the occasion of a charge, 
provided the new owner gives undertakings to preserve the item, keep it in 
the UK and allow public access to it. If the undertakings are broken, or if the 
item is sold or otherwise disposed of, then a charge to IHT will arise unless 
conditional exemption can be claimed by the new owner.

The requirements regarding public access have changed in recent years. It 
used to be enough for access to be given only by appointment, but this is 
now insufficient. The method of ensuring public access will be the subject 
of negotiation and agreement between the person giving the undertaking 
and HMRC.

No charge to IHT will arise on disposal of a conditionally exempt item to 
certain public bodies or if the item is offered under the AIL scheme. 

For example, Henry owns an important Georgian bureau and on his death 
his executors successfully claim Conditional Exemption from IHT, with his 
son John giving the necessary undertakings. On John’s death the IHT due 
on his estate is significant and his daughter feels that she does not want 
to grant the public access necessary for a further claim for Conditional 
Exemption. Donation of the bureau under the AIL scheme will at that point 
ensure that no IHT charges arise on the item and will enable John’s estate 
to settle some of the IHT due with the benefit of the douceur. At that point 
a conditional exemption from IHT has effectively become an absolute 
exemption.

For further information, please contact: 
David Maddock
Partner
0845 209 1205
david.maddock@clarkewillmott.com

Funding of Inheritance tax: “heritage” items
Many of you will have read about the sale of Saddleback Fell, an iconic Lake District 
landmark, which the present Earl of Lonsdale is attempting to sell in an effort to meet 
part of the £9m IHT bill still outstanding from the death of his father in 2006. 
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Since the beginning of this year the Court of Protection has heard a number of 
cases where a power of attorney is revoked on application by the Public Guardian. 
In this article we look at these cases, consider what lessons can be learned from 
them and review the common themes that emerge. 
Choice of attorney

Most people will be aware of the fundamental importance of trusting their 
appointed attorney, after all, he or she will have wide-ranging powers 
over their financial affairs. For this reason close family members are often 
considered for appointment, but the cases heard this year illustrate that 
this may not be the best course of action: all except one of the powers of 
attorney that were revoked involved attorneys who were family members. It 
is clear that just because your attorney is your child or other relative it does 
not necessarily follow that he or she will always act in your best interests. 
Their suitability for appointment should be carefully considered; it should not 
be an automatic decision.

When can a power of attorney be revoked?

Section 22 of the Mental Capacity Act 2005 provides that the Court can 
revoke a Lasting Power of Attorney (an LPA) if the donor lacks capacity 
to do so and if the attorney has behaved, is behaving, or proposes to 
behave in a way that contravenes their authority or is not in the donor’s best 
interests.

One of the most important points to note from s 22 is that the conduct of 
the attorney does not have to be fraudulent.  He or she does not have to 
have the intention of depriving the donor of their assets; it is sufficient if 
the attorney acts outside of their authority or fails to act in the donor’s best 
interests. This means that an innocent misunderstanding of the rules can 
lead to the revocation of an LPA. 

This was illustrated by the most recent case (Re VH) where the donor’s 
son, her sole attorney, had taken out a mortgage on the donor’s property 
intending to renovate it, but the money raised was spent on the attorney’s 
partner’s house instead.

The court found that VH was unlikely to have had the capacity to make a 
gift of the money raised, but the court could not retrospectively approve the 
gift because the donor could not afford it.  The attorney had contravened 
his limited authority to make gifts and by burdening his mother’s property 
with a mortgage he had failed to act in her best interests. The LPA was 
revoked.

In almost all cases heard by the courts this year, the attorneys made gifts 
which they did not have the power to make. It is essential to remember that 
an attorney under an LPA only has power to make small gifts on “customary 
occasions” such as Christmas and birthdays. If a donor lacks capacity the 
court’s consent to any other gifts is required but it will only do this if it is felt 
that the donor can afford to make the gift and that it is in his or her best 
interests to do so. If these rules are forgotten, or ignored, the attorney will 
have contravened his or her authority and runs the risk of the LPA being 
revoked.

The attorney must always act in the donor’s best interests and not (as in the 
case of Re AB) put their own interests, or those of other family members, 
first. The assets are the Donor’s assets and cannot be dipped into for the 

benefit of the wider family as, for example, in Re JW where the donor’s 
funds were used to pay rent and utility bills on a flat occupied by the 
attorney and his partner. Several cases have involved attorneys buying new 
cars, ostensibly to provide outings for the donor (although no such outings 
took place). Again such actions cannot be said to be in the donor’s best 
interests.

How the whistle is blown

In the majority of the recent cases, the donor’s care home fees had been 
allowed to fall into arrears, usually by many thousands of pounds.  As a 
result the attorney’s local authority had raised their concerns with the Office 
of the Public Guardian (OPG) which, after investigation, applied to the Court 
of Protection for an order revoking the power of attorney. 

In one case a member of the donor’s family made the initial complaint; in 
another case a financial services company, Aviva, contacted the OPG when 
the attorney had tried to cash the donor’s investment when it was clearly 
not in her best interests for this to happen.

A consequence of the court making an order to revoke the power of 
attorney is that a Deputy will have to be appointed by the court to deal 
with the donor’s affairs. If there are no other suitable family members then 
this may be a professional deputy from the court’s panel but this will have 
ongoing costs implications.

Prevention

An attorney is under a duty to keep accounts, but there is no indication that 
accounts were kept in any of the revoked LPA cases.  In most of the cases 
unexplained payments had been made from the donor’s property; in Re 
AB, for example, these amounted to over £60,000.

To provide a check on how their money is used, the donor could consider 
including a condition in the Power of Attorney that accounts should be 
produced to an independent third party on a yearly basis. In Re AB this 
might have prevented the attorneys making what the judge described as “a 
hash” of the donor’s finances.

In some cases, the attorneys had misunderstood the rules regarding 
payments, particularly their limited ability to make gifts. Attorneys should 
be aware of the limitations on their gift-giving powers and be encouraged 
to always bear the best interests test in mind and measure each decision 
against that standard.

If a donor’s assets are large or complicated it may be helpful to appoint a 
professional alongside the family member. This would incur greater up-front 
costs, but it might prevent the sort of problems that led to the cases heard 
in the Court of Protection this year, with all the attendant costs that this 
involves.

For further information, please contact: 
Anthony Fairweather
Partner
0845 209 1265
anthony.fairweather@clarkewillmott.com

Intervention, the Court of Protection and Powers of Attorney
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Many people fear losing their family home to pay for care fees in later life, but in 
some circumstances the value of a property will be disregarded ie it will not be taken 
into account when assessing someone’s ability to contribute towards the cost of 
care.
When might a home be disregarded?

Under the current rules, which are due to change when the relevant parts 
of the Care Act 2014 are brought into effect, anyone with assets in excess 
of £23,250 will be required to pay their care fees in full. Only when assets 
fall below £14,250 will those assets be disregarded in full. If an individual 
has assets of between £14,250 and £23,250 they will be assessed as to 
how much they should contribute towards their care fees. The value of a 
resident’s permanent home will, however, be disregarded in making that 
assessment in the following circumstances:

•  during the resident’s first 12 weeks in care;

•  if the house was acquired for occupation by a former partner of the 
resident; or

•  if the house is occupied by the resident’s partner, a relative who is 
aged over 60 or incapacitated or a child “as their home.”

Mrs Walford’s case

Earlier this year the High Court considered this issue for the first time and 
threw some light on how the relevant legislation in this area should be 
interpreted.

Mrs Walford was a widow with one child, Glen Walford, an acclaimed 
theatre director who works all over the world. When Mrs Walford entered 
permanent residential care in December 2006 her daughter claimed that 
her mother’s property should be disregarded on the basis that she, Glen, 
was aged over 60 and occupied the property as her home. Ms Walford 
pointed to the fact that, although she had lived elsewhere for periods 
of time because of her work commitments, she had never owned any 
property, always renting and regarding the places in which she resided 
as temporary accommodation. Ms Walford said that she maintained a 
bedroom, downstairs office, caravan and storage shed at her mother’s 
house and kept most of her belongings there. She had also paid the cost 
of maintaining the house and garden since her father’s death some years 
before.

The Council carrying out the financial assessment, Worcestershire County 
Council, considered Ms Walford’s case and in November 2011 decided 
to disregard the property. The Council reversed the decision on review the 
following March stating that, in their view, her mother’s house was more like 
a holiday home for Ms Walford and was not her home within the meaning of 
the legislation. Ms Walford appealed.

The High Court decision

The issue before the court was whether Worcestershire County Council 
had made an error in law by deciding that to be Ms Walford’s “home” the 
property had to be her only or main residence, and whether the Council had 
taken into account the wrong factors, or failed to consider the right factors, 
when reaching their decision.

The judge decided that whether a property is a home depends on the 
degree and nature of occupation. He stated that it is possible to have more 
than one home but agreed with the Council’s submission that “home” 
should mean someone’s only home or main home if they have more than 
one home. The judge stated that, “Home is a place to which a person has 
a degree of attachment both physical and emotional”. He agreed that the 
Council was entitled to take into account where a person was registered 
to vote and where they paid Council Tax. In making their determination the 
Council had used a test of actual occupation and/or permanent residence; 
this was not, in the judge’s view, the correct test. Neither was the council’s 
concentration on the position when Mrs Walford entered residential care 
as the judge felt that the question of whether the property should be 
disregarded should be reconsidered whenever there was a change in 
circumstances.

Care fees funding – when is your home really your home?

The judge quashed the Council’s decision, ordering them to reconsider the 
case and decide the issue using the correct criteria. Worcestershire County 
Council are believed to be appealing and there is no indication at present as 
to whether Ms Walford has succeeded in having the property disregarded.

The practical effects of this case

As a result of this case we now know that:

•  for a property to be disregarded because it is a resident’s relative’s 
home, it does not have to be the relative’s only home, but it does need 
to be their  main home;

•  in making that determination a Council is entitled to take into account 
where the relative is registered to vote and pays Council tax;

•  the Council should not determine the question by reference to the 
actual occupation or permanent residence of the relative;

•  if there is a change of circumstances the question of the property 
disregard should be reconsidered. This begs the question: what is the 
position if a relative over the age of 60 moves into the resident’s home 
after the resident has entered care? If the relative can show that the 
property is now his or her main home does this enable the property 
from that point to be disregarded? It is hard to imagine that Councils 
would regard this as being the original statutory intention as it would 
seem to open up the possibility of property being taking out of the 
assessment simply by a relative of a suitable age making a deliberate 
decision to move home – this will need careful consideration in the 
event should this situation arise; and

•  if other Councils have applied the disregard rule on the same basis as 
Worcestershire then it is possible that residents or relatives will now be 
able to appeal previous decisions. It should also be borne in mind that 
Councils have a discretion to disregard property occupied by people 
who do not fall into the categories set out above. Moreover, it raises 
the question of the beneficial ownership of the house (if, for example, 
another relative had contributed to its purchase), and whether its value 
should be discounted because of joint ownership.  These avenues 
could be pursued in seeking to ensure that assets taken into account 
in the financial assessment are given the correct value.

For further information please contact:  
Heledd Wyn
Associate
0845 209 1495
heledd.wyn@clarkewillmott.com
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The National Audit Office (NAO) looked at all tax reliefs and the way they 
are administered, stating its intention to look into specific reliefs at a later 
date. One of the NAO’s conclusions was that the cost of tax reliefs appears 
to be growing – prompting the Public Accounts Committee to call on the 
Government to justify the money spent on tax reliefs.

Why reform inheritance tax reliefs?

The report shows that in 2012/13 the value of inheritance tax (IHT) relief 
was seven times greater than the amount of IHT collected.

There has been no major overhaul of IHT since its introduction, although the 
detailed rules for discretionary trusts are currently under review. The most 
significant recent change to IHT was the introduction of the transferable nil 
rate band between spouses and registered civil partners in 2007. 

What are the potential targets for reform?

One of the most important reliefs for taxpayers is the IHT relief on assets 
passing to a surviving spouse or registered civil partner, preserving the 
family wealth from IHT until the death of the surviving partner. Changing this 
relief would be politically difficult, if not impossible, so it would seem safe to 
assume that this will continue unaltered.

APR and BPR can provide complete relief from IHT after two years of 
ownership of agricultural or business property, provided all the necessary 
conditions are met. The NAO reported that the cost of APR and BPR has 
increased by more than half since 2008/09. Given this spotlight on APR and 
BPR these reliefs might become subject to greater scrutiny in the future and 
perhaps be reformed or reduced.

What action should I take?

There is no immediate need to take action as no changes in the law have 
been announced and it is unlikely that any will take place ahead of next 
year’s General Election.

If, however, the operation of reliefs is going to be monitored more closely, 
it would be sensible to review your arrangements to ensure that your 
circumstances meet the qualifications for claiming IHT exemptions, 
particularly if they rely on the availability of APR or BPR. 

For more information, please contact: 
Carol Cummins
Consultant
0845 209 1275
carol.cummins@clarkewillmott.com

Inheritance Tax Reliefs: are there changes on the way?
The publication of a National Audit Office report on tax reliefs could lead to changes 
in the availability of valuable inheritance tax reliefs, with agricultural property relief 
(APR) and business property relief (BPR) prime targets for reform.  

Heledd is a member of Solicitors for the Elderly and the STEP Mental 
Capacity Special Interest Group.  She writes regularly for newsletters and 
blogs on many topics dealing with the affairs of the elderly and vulnerable.

Recent cases

• At the request of the Official Solicitor Heledd acted as a litigation friend 
for a vulnerable beneficiary under a proposed statutory will.

• Heledd successfully challenged a decision regarding care home 
funding – securing a substantial repayment from the NHS for her 
client.

Heledd Wyn
Associate
0845 209 1495
heledd.wyn@clarkewillmott.com

Clarke Willmott’s Court of Protection team continues to develop its 
expertise in elder care law and has recently recruited associate Heledd 
Wyn. 

Heledd specialises in elder client law, including estate planning and drafting 
Wills or Powers of Attorney.  She has a particular interest in capacity issues 
which, with an ageing population, are becoming more of a concern for 
individuals and their families. 

Heledd works closely with clients, their families and other professional 
advisers to ensure that each client receives the most appropriate advice 
for their needs.  This might involve putting in place a will or trust, reviewing 
care home funding decisions or who should be paying for the care, an 
application to the Court of Protection for the appointment of a Deputy to 
manage the individual’s affairs or an application to make a statutory will.
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