
Welcome
to the March edition of 
WHIB.

Following last week’s 
budget statement, our 
Focus On article reports 
on the budget and its main 
tax highlights.

In this briefing we also give you the 
lowdown on the imminent changes to 
the taxation of dividend income and 
how this will affect your clients, and we 
consider how the stamp duty land tax 
additional rate will impact on trusts and 
estates.  “Increased death charges” looks 
at proposals to vastly increase probate 
charges and we look at what happens to 
businesses if their owner is incapacitated. 

Finally our case report emphasises the 
need for executors to protect themselves 
from personal liability by advertising for 
creditors before distributing an estate.

I hope you find these topics interesting; 
please do contact us if you need more 
information on any subject.

Anthony Fairweather
Partner
0845 209 1265* / 0117 305 6265
anthony.fairweather@clarkewillmott.com
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A House of Lords Committee has recently 
commented that HMRC has not communicated 
sufficient information to taxpayers about these 
changes so in this article we look at what these 
changes will mean for your clients.

How dividend income is taxed now

Dividends are of course paid out of a company’s 
post-tax profits. Until the start of the new tax year, 
each time a company pays a dividend it carries 
with it a notional tax credit representing the 
corporation tax paid by the company on those 
profits. This stands at 10% and for basic rate tax 
payers there is at present no further tax liability, 
whilst higher and additional rate taxpayers at 
present have an additional 25% and 30.56% to 
pay respectively.
For example, Georgina has pension income 
of £25,000 per annum and dividend income 
of £10,000. Georgina is a basic rate tax payer 
and has no further liability to income tax on her 
dividend income.

How dividend income will be taxed from 6 
April 2016

From 6 April the dividend tax credit is being 
abolished and the tax rates payable on dividend 
income will be increased so that a basic rate 
taxpayer will pay 7.5%, higher rate tax payers 
32.5% and additional rate tax payers 38.1%. 
Each individual will be entitled to a tax-free 
dividend allowance of £5000 per annum. When 
the new allowance was first announced many 
commentators took the view that this dividend 
allowance would be applied in the same way 

as the personal allowance so that the basic 
rate tax band would start from the point where 
the personal allowance and the dividend tax 
allowance were exceeded. It became clear later, 
however, that although £5000 will be tax free, the 
income received will still use part of the recipient’s 
basic or higher rate tax band. Dividend income 
is treated as the highest part of an individual’s 
income.

Who will be affected?

Individuals who pay basic rate income tax and 
have dividend income of up to £5000 per annum 
will see no change to their tax liability; higher and 
additional rate tax payers who have £5000 or 
less per annum of dividend income will be better 
off. For example, an additional rate tax payer with 
£5000 of dividend income will pay no income 
tax under the new rules compared with a current 
liability of £1528 per annum. Some higher rate tax 
payers with dividend income in excess of £5000 
per annum will be better off due to the impact of 
the new dividend tax allowance. 

The people who will lose out are basic rate 
taxpayers with dividend income of over £5000 
per annum: for example, Georgina will have 
a tax bill of £375 per annum that she did not 
have previously.  Higher and additional rate 
taxpayers with larger dividend incomes of over 
approximately £21,700 per annum (for a higher 
rates taxpayer) will also pay more tax.

Continued on page 2

How the changes in dividend taxation will 
affect your clients
As announced by the Chancellor in the 2015 Summer 
Budget, changes to the taxation of dividend income 
are due to come into effect from 6 April 2016.
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Wills, trusts and estates and the stamp duty land tax changes
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Parents often help their children acquire a home of their own using trusts to 
protect their investment and some trusts buy property for other reasons. In 
this article we look at how the recently announced changes to stamp duty 
land tax (SDLT) could impact estates or trusts which hold property, and 
consider whether some transactions may need to be structured differently.

SDLT and trusts and estates

From April 2016 a higher rate of SDLT (3% higher than normal rates) will be 
payable on the purchase of additional residential property which is not a 
replacement for an individual’s main residence. If the surcharge rates apply, 
the SDLT payable on a £500,000 purchase which is additional property 
will be £30,000. The normal rate would be £15,000, so the increase is 
a significant extra liability, and in this example the surcharge doubles the 
amount of tax due.

The SDLT surcharge rate does not impact directly on estates in the sense 
that if property is included in an estate and it is transferred into a beneficiary’s 
name then, as no money is paid, there is no SDLT payable (either at the 
lower or higher rate). However, it should be noted that if a beneficiary inherits 
a property under a Will, any property they purchase subsequently will attract 
the higher SDLT rates. 

The draft legislation to implement the SDLT surcharge rate, published on 
the day of the budget, provides that if an individual inherits a share in a 
residential property of less than 50% then that interest will be ignored for 
three years from the date of the inheritance so the higher rate of SDLT will 
not be payable on any additional purchases during that period. According 
to the government this provision is to reflect the difficulty of realising a part 
interest. The individual’s spouse or civil partner’s interest will be aggregated 
with the individual’s interest in determining whether the 50% limit has been 
exceeded.

Trusts

Trusts are more directly impacted as any purchase by a discretionary trust 
will attract the SDLT surcharge rate; it is irrelevant that this might be the 
trust’s first purchase. Many people use a discretionary trust as a vehicle 
for property purchases for estate planning purposes. For inheritance tax 

planning reasons they may wish to ensure that the property is held outside 
of their estate and a discretionary trust may be chosen as it enables a final 
decision about which beneficiary is to receive the property to be postponed, 
while enabling the transfer of the property out of the estate to take place as 
soon as possible. It may be advisable to re-think the type of trust used for 
the purchase, perhaps using a life interest trust with the trustees having the 
power to vary the beneficiaries.

If the trust is not discretionary, but a beneficiary has an interest in possession 
in it (ie the right to enjoy the income from the trust funds or to occupy any 
property in the trust), or it is a bare trust, then the beneficiary will be treated 
as owning the trust property for SDLT surcharge purposes. The practical 
effect of this is that if a beneficiary of such a trust later acquires a property 
in his or her own name, and still retains an interest under the trust, then 
the later purchase will attract the SDLT surcharge. If the beneficiary is aged 
under eighteen then his or her parents (and any spouse or civil partner living 
with either one of the parents) will be treated as holding the interest in the 
property in the trust.

When a parent helps their child acquire their first home, it is common to use 
trusts to protect the parent’s investment, often a discretionary trust. Perhaps 
the best course of action now would be for the trustees of discretionary 
trusts set up for this purpose to make a loan to the child of the funds needed 
to purchase the property. This avoids a direct purchase by the discretionary 
trust and therefore the SDLT surcharge rate. It should be remembered that 
any growth in the value of the property will then be the child’s and the trust 
investment will be frozen at the amount of the original loan.

For further information please contact: 
Andrew Campbell
Consultant 
0845 209 1281* / 0117 305 6281 
andrew.campbell@clarkewillmott.com
 
Kelly Greig 
Partner 
0845 209 1042*/ 0117 305 6042 
kelly.greig@clarkewillmott.com

Property forms one of the main assets of most estates and many people acquire 
additional property to use as a second home, or for investment purposes. 

How the changes in dividend taxation will affect your clients continued
HMRC has confirmed that trustees will pay income tax on a trust’s dividend 
income at the same rate as additional taxpayers but, on the information 
available at the time of writing, we have no further details as to how the 
changes will work with regard to trusts. A beneficiary entitled to the trust 
income may have to make a tax repayment claim to HMRC to gain the 
benefit of their £5000 allowance if trustees of interest in possession trusts 
are not entitled to claim the allowance against trust income, a change which 
seems both retrograde and cumbersome.

Consequences for investment decisions

The attraction of tax favoured investment wrappers such as ISAs will no 
doubt increase as a result of these tax changes and advisers might find 

that some clients request alteration of the ownership of portfolios between 
couples to ensure that each partner can take full advantage of their dividend 
tax free allowance. 

The new higher rates of tax, and the fact that they might increase in the 
years to come, are inevitably likely to affect some clients’ investment 
decisions for the future.

For further information please contact: 
David Maddock
Partner 
0845 209 1205* / 0117 305 6205 
david.maddock@clarkewillmott.com
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With a need to balance the books, and indeed with a target of a surplus by the 
end of this parliament, we analyse the Chancellor’s eighth budget speech which he 
described as a “budget for the next generation”.
Economy

The Chancellor stated that the UK is set to grow faster this year than any 
other major advanced economy in the world and is predicted to sustain this 
against global economic difficulties, although projected growth for 2016 
has been revised downwards. Against this economic back drop and global 
economic pressures, £3.5 billion of spending savings are being sought for 
2019/20. 

It is hoped to raise £12 billion through anti-avoidance measures but, 
as commentators have stated, the amount raised by such measures is 
notoriously difficult to predict and could fall short of this sum, leaving a hole 
in the Chancellor’s figures.

Income tax

The headline news in relation to income tax is the increase in the higher 
rate income tax threshold from £42,385 to £45,000 from 6 April 2017. This 
threshold is calculated taking into account the increase to the individual’s 
personal allowance to £11,500 per annum and will benefit middle earners in 
particular. A new dividend tax has already been announced and is due to be 
introduced from 6 April 2016. The increase in the higher rate threshold will 
offset this change to some extent in the following tax year.

To mirror this increase in the dividend tax rates, the tax charge on loans to 
participators will be increased from 6 April to 32.5% so that a tax advantage 
cannot be obtained by making loans to shareholders rather than paying 
dividends.

Personal service companies used by public sector workers are being 
targeted, with the public sector having a new duty from April 2017 to make 
sure that those working for them using personal service companies are 
paying the correct amount of tax.

When employment ends in redundancy, the first £30,000 of a redundancy 
payment is tax-free for the employee (an amount that has remained static 
for some considerable time) but the Chancellor announced that from 2018 
such payments will be subject to employer national insurance payments. 
There has to be a possibility that companies might seek to reduce any ex 
gratia redundancy payments they make in addition to the statutory minimum 
to reflect this new cost. A technical consultation is also to take place around 
tightening the scope of the exemption.

Capital gains tax

The big news here is the reduction in the capital gains tax rate which is to 
be reduced from 6 April 2016 from 28% to 20% for higher and additional 
rate taxpayers and from 18% to 10% for basic rate taxpayers. Interestingly, 
the old rates are to remain for gains on residential property not covered 
by principal private residence relief which is in line with the government’s 
apparent policy of making investment in buy-to-let property less attractive 
by introducing a range of tax changes including the additional rate of stamp 
duty land tax.

Inheritance tax

The previously announced plans to extend the inheritance tax residence nil 
rate band to those who downsize or dispose of their property before their 
death will be incorporated in the Finance Bill 2016 to be published on 24 
March. Otherwise this was a quiet budget on the inheritance tax front which 
is probably to be welcomed.

Stamp duty land tax (‘SDLT’)

More changes on the SDLT front to add to the already announced higher 
rate on the purchase of properties additional to a main residence due to 
come into effect from 1 April and which, it was announced in the budget, will 
also apply to large property investors.

Following the changes to the way that SDLT is calculated for residential 
property, the same system is to be applied to commercial properties.  

Focus on: The Budget 2016
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Business and enterprise 

The Chancellor announced a fundamental reform of the business tax system 
to close loopholes and to simplify small business taxation; a dramatic 
improvement to the service provided to small businesses by HMRC is 
promised which, if it materialises, will be welcomed.

The headline in relation to business is the reduction in the corporation tax 
rate to 17% by April 2020. The Chancellor stated that this low tax regime is 
intended to attract multi-national business to the UK but at the same time 
measures are to be taken to ensure that these companies pay their taxes on 
their UK profits.

For small businesses, there are changes to small business rates and Class 
2 national insurance contributions (paid by the self-employed) are to be 
abolished from 2018.

Savings and pensions

A Help to Save plan for lower earners was announced prior to the budget 
but there must be some doubt as to the efficacy of this proposal given that 
it depends on low earners having sufficient disposable income to be able to 
save.

The Chancellor announced that no changes are to be made to pensions as 
a consensus could not be reached. At the same time, for those aged under 
40, he announced an alternative to pension saving: a lifetime ISA which is  to 
be introduced from 6 April 2017.

A maximum of £4,000 per annum can be saved in the lifetime ISA and for 
every £4 saved the government will give the saver £1. The lifetime ISA can 
be used either for house purchase or for pension saving, there will be no 
tax on withdrawals and access will be allowed at any time, although the 
bonus will be lost if access is for purposes other than buying a house or on 
retirement at sixty. There must be a possibility that the lifetime ISA will take 
over from pension savings for younger savers who may be attracted by its 
flexibility.

This is an edited version of an article sent to WHIB subscribers on 17 March.

For more information please contact:  
Carol Cummins 
Consultant 
0845 209 1275* / 0117 305 6275 
carol.cummins@clarkewillmott.com
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Business owners and incapacity

The steps which businesses need to take to address this risk depend on the 
type of business structure through which the business is run. 

Companies

If the business is incorporated and the owner holds positions as a director 
and shareholder, then it will be essential to examine the company’s Articles 
of Association which are very likely to contain provisions for the removal of 
incapacitated directors. 

The position of director is a personal appointment, so it is not possible to 
appoint an attorney to make decisions for the owner in that capacity, unless 
the Articles (unusually) allow this. However, the owner’s shares will often 
carry with them voting rights and an attorney, if appointed, would be able to 
exercise those rights on behalf of the business owner, subject again to any 
provisions in the Articles or in any shareholders’ agreement.

Partnership

If the business owner is part of a partnership then the partnership agreement 
may have provisions about what happens in these circumstances, and may 
provide that the partner has to retire. 

If there is no partnership agreement, then the Partnership Act 1890 provides 
that the courts can dissolve the partnership in this situation. Subject to these 
points, an attorney appointed under a finance lasting power of attorney (LPA) 
would be able to deal with the owner’s interest in the partnership.

Sole trader

Finally, if the business owner is a sole trader, perhaps assisted by 
employees, then there may be no governing documents for the business. 

In those circumstances, it is particularly important that the owner draws up 
an LPA. This means that in the event of his incapacity someone trusted can 
manage the business, pay its bills and run the business bank account. 

Many business owners will feel that the person they would trust to run 
the business may be different from the person they wish to look after 
their personal affairs. If that is the case two separate LPAs can be drawn 
up, one to deal with personal affairs and one for business finances. It is  
important that the wording is exactly right, however, so it is advisable to take 
professional advice about how to achieve this.

For further information please contact: 
Heledd Wyn 
Associate 
0845 209 1495* / 0117 305 6495 
heledd.wyn@clarkewillmott.com

Many businesses have contingency plans to secure the future of the business if 
the owner dies, but the possibility of the owner becoming mentally or physically 
incapacitated is often ignored. If the owner unexpectedly has to spend time away 
from work, the disruption can have a serious impact on the running of the business.

mailto:rayner.grice%40clarkewillmott.com?subject=


05 Wealth, Health & Inheritance Briefing March 2016

clarkewillmott.com Great service... Great people...

Executors: why you should advertise for creditors

If, having distributed all the assets in an estate, the executors find that an 
unexpected creditor claims against it, they could find themselves liable to 
settle the debt but without any assets to do so. If they are fortunate, the 
beneficiaries might pay their share of the unpaid debt, or, if the executors 
instructed professionals to act for them in the administration of the estate 
and the professionals were negligent, the executors might be able to 
claim against them. If they did not employ professionals, however, and the 
beneficiaries will not reimburse them, the executors can find themselves 
paying the debt from their own pockets.

The danger of distributing the assets in an estate when there were unpaid 
debts, was shown by a case heard by the First Tier Tax Tribunal (FTT) 
recently. Terence Guy died in 2012 and his executors decided to wind up 
his estate themselves. As part of this process, they completed his income 
tax return to the date of his death and inadvertently under declared Mr 
Guy’s income. They then paid the tax they thought was due and distributed 
the estate. In September 2014, HMRC wrote to the executors to query 
the accuracy of the tax return and claimed income tax and interest of 
£14,457.67 and a penalty of £5060.18 for failure to disclose the income. Mr 
Guy’s executors retained no assets to pay the tax due and appealed against 
the assessment, especially the penalty.

The FTT reduced the penalty to nil taking into account the fact that 
the executors did not think they could get the money back from the 

beneficiaries, and because the situation might not have arisen if HMRC 
had not delayed challenging the tax return. The executors were still liable, 
however, to pay the tax and interest claimed with no funds from which to do 
so.

Could the executors have avoided the unenviable predicament in which they 
found themselves? The answer is quite straightforward: if they had placed 
notices in the London Gazette and Mr Guy’s local newspaper advertising for 
any unknown creditors, and waited two months after placing the ads before 
distributing the estate, HMRC could not have claimed against the executors, 
unless they could show that the executors knew about the debt before 
distribution. HMRC could pursue the beneficiaries for the unpaid tax, but at 
least they would have assets from the estate out of which to pay the amount 
demanded.

So, unless the executor is also the sole beneficiary of the estate, it is always 
safest for them to consider advertising for creditors, and avoid the otherwise 
potentially unwelcome consequences.

For further information please contact: 
Jane Halton 
Partner 
0845 209 1417* / 0117 305 6417 
jane.halton@clarkewillmott.com

Being the executor of a Will can be a difficult task, and not just because of warring 
beneficiaries; basic tasks, such as identifying all the assets in an estate and paying 
any outstanding debts, can also occasionally prove troublesome. After all, an 
executor needs to know that an asset exists or a debt has been incurred before they 
can take action in relation to it.
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Increased death charges

A grant of probate is the document required by the executors of a Will to 
show that they are the executors appointed by a Will and is required in most 
cases to gain access to the deceased’s assets.

The application for the grant is submitted by the executors to the Probate 
Registry (part of the courts service) which considers the application and, if all 
is in order, issues the grant. The fee currently payable for this service is £155 
when the application is made by a solicitor (personal applicants pay a higher 
fee). The experience of probate practitioners over the last few years has 
been that the time taken by probate registries to issue a grant has increased 
causing delay in the administration of the estate. 

The consultation document proposals would increase the probate fees 
payable on a number of estates substantially. For example, an estate of 
£500,001 would currently pay a fee of £155 while under the new proposals 
it would pay a hefty £4000. The new fees will increase in line with the value 
of the estate (reaching a maximum of £20,000 for an estate exceeding £2 
million) and is a return to a similar system for probate fees that was in place 
until 1999.

The work required by a probate registry in checking the validity of the Will 
and the probate application remains the same whether the estate is worth 
£100,000 or £1,000,000. The £1,000,000 estate may be taxable but this 
increases the work of HMRC in agreeing the value of the assets and the 
inheritance tax payable, not the work of the probate registry.

The consultation document suggests that in illiquid estates the probate 
fees can be borrowed from a bank but this always increases the cost of 
administration and the time taken to obtain the grant. The argument is 
also made that many of the estates which will face an increased fee will 
benefit from an inheritance tax reduction from 2017 when the residence nil 
rate band is phased in. However, deceased persons without children, or 
who have never owned a house, will not benefit from the residence nil rate 
band (RNRB); single persons with an estate of £500,001 who have children 
may benefit from the RNRB if their Will is drafted in the correct way, but a 
widow or widower with the same value estate would have usually paid no 
inheritance tax even before the RNRB is introduced. Their tax position will 
not change but the probate court fee payable by their estate will increase by 
very nearly 2500%.

The consultation paper acknowledges that the probate registries are self-
financing but states that the increase in fees is required to finance other parts 
of the court system where there is a deficit; which means that ultimately 
beneficiaries of estates will be subsidising other parts of the court system.

We will be responding to the consultation opposing the fees reform and will 
report on the outcome in future briefings.

For further information please contact: 
Fiona Debney 
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In February the Government issued a consultation document setting out proposals 
for the reform of fees payable on application for a grant of probate.
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