
Social landlords seeking possession on mandatory 
grounds are subject to new requirements to notify 
occupiers of their intentions to seek possession.
The requirements, set out in Part 3 of the 
Pre-Action Protocol for Possession Claims by 
Social Landlords, apply in cases where the 
mandatory nature of the possession order 
sought limits the Court’s discretion to make an 
order for possession. Typically, these will be 
claims brought on Ground 8 in Schedule 2 to 
the Housing Act 1988 (in excess of 8 weeks/2 
months’ worth of rent arrears), or against non-
secure tenants, unlawful occupiers and tenants 
who have lost security of tenure (Notice to Quit).

Before issuing a claim on mandatory grounds 
for possession, Registered Providers (“RPs”) are 
now required to write to the occupiers notifying 
them of the RP’s intention to seek possession 
and inviting them to provide the RP with written 
notification of their personal circumstances and 
any other matters that the occupiers consider the 
RP should be taking into account when deciding 
whether or not to issue the claim for possession.

The RP must then consider any representations 
received and provide written reasons for any 
subsequent decision to proceed with the 
possession claim, notwithstanding those 
representations.

When issuing the possession claim, the RP must 
include a schedule in the Particulars of Claim 
confirming that the defendant was invited to 
make representations, that those representations 
(where made) were considered, and the brief 
reasons for proceeding with the possession 
claim. 

Copies of any relevant documents should also 
be attached.This schedule could, alternatively, be 
attached to a Witness Statement in the course of 
the proceedings.

Any RP not complying with the requirements of 
the Pre-Action Protocol might find themselves 
subject not only to the standard sanctions for 
failure in this respect (usually by way of a costs 
sanction or a stay in proceedings to allow for 
belated compliance) but also to a finding that 
the RP’s actions in seeking possession were 
not proportionate, and the dismissal of the 
possession claim.

The notification required by the Pre-Action 
Protocol can be included in, for example, the 
covering letter for any pre-claim notices served 
on occupants so the additional requirements 
imposed should not, in theory, delay the recovery 
of possession, provided that RPs comply insofar 
as possible with those requirements.

Should you require assistance in drafting 
standard form wording for inclusion in covering 
letters, or in any other respect, the Housing 
Management team at Clarke Willmott will gladly 
assist.

For further information, please contact: 
Lindsay Felstead  
Partner 
0845 209 1804* / 0117 305 6804 
lindsay.felstead 
@clarkewillmott.com 

                                                                                                                                                       @lindsayfelstead

Jumping through (more) hoops… Welcome
to the Spring 2016 
Edition of our 
Housing Management 
Newsletter.

This bumper edition includes 
an article on the use of 
mandatory grounds for 
possession, including an 
article about successful 
case study using the new 

Mandatory Anti-Social Behaviour Ground 7A.

This edition also includes an article detailing 
the Public Contracts Regulations 2015 and 
news of the new Right to Rent provisions 
under Section 22 of the Immigration Act 
2014. We have an update on Deprivation of 
Liberty in the context of social housing and 
articles on all you need to know in respect 
of Section 21 notices, changes to tenancy 
deposit scheme arrangements and also 
a piece on how we can help you navigate 
unprecedented change in the Social Housing 
Sector.

There is no doubt that these are challenging 
times for our Sector, however our team has 
been busy helping our clients navigate their 
way through the current challenges - both in 
the Court room and in the Board room. 

Happy reading

Jonathan Hulley 
Partner & Head of Housing Management

Housing Management Newsletter

Housing Management Newsletter Spring 2016

clarkewillmott.com Great service... Great people...

mailto:lindsay.felstead%40clarkewillmott.com?subject=Jumping%20though%20%28more%20hoops%29
https://twitter.com/lindsayfelstead
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Buying Social: What’s new under the Public Contracts Regulations 
2015?

@CW_HousingMgmt Great service... Great people...

The Public Contracts Regulations 2015 are now in force and will apply 
(among other things) to the award of all contracts awarded by RSLs for 
supplies, services and works for which the procurement procedure has not 
yet commenced.

Among the many changes introduced by the new Regulations are a number 
of measures intended to support socially responsible procurement.

In this article we will take a look at some of the changes and consider just 
what can be done and can’t be done in respect of “buying social” and 
“buying local”.

The tensions between local aspirations and European policy

It is generally permissible to take social and environmental issues into 
account in the award of public contracts, and this is in principle actively 
encouraged by the European Commission. There is a fine (and sometimes 
less than clear) dividing line however, between what is permissible (or even 
laudable) and what is not.

When public funding is being used to support local initiatives for the 
regeneration of an area, including the enhancement of social housing 
provision, it would seem logical and proper to ensure that local people 
benefit not only from the completed asset but also from the opportunities 
generated by its construction.

A key performance indicator of the Welsh Government’s regeneration 
framework “Vibrant and Viable Places” is the percentage of spend retained 
within Wales-based supply chains, and one of the objectives of the 
Housing-led regeneration element is to ensure that supply and quality are 
increased alongside increasing community benefits through procurement, 
including jobs and training

From the opposite perspective, under European law it is not permissible to 
use evaluation criteria or include contractual provisions in public contracts 
which breach the principles of the European Treaty, such as equality of 
treatment of bidders and potential bidders and non-discrimination on the 
grounds of nationality.

What has changed in the new Regulations?

Easier access by SMEs

Among the provisions intended to improve access to public 
contracts by SMEs (which by their nature are more likely to be 
local) are:

•  Greater opportunities to break contracts into lots 
in order to facilitate access by smaller firms.

•  Abolition of a pre-qualification stage 
for procurements below the EU 
thresholds, and a requirement to 
have regard to guidance on 
qualitative selection issued 
by Cabinet Office for 
above EU threshold 
procurements.

•  The requirement to advertise as many public sector opportunities 
in one place (Contracts Finder), and to publish award notices for 
contracts and call-offs from framework agreements.

•  The introduction of a turnover cap. Public bodies will not be able to 
set company turnover requirements at more than two times contract 
value except where there is a specific justification.

New “light touch” regime

Certain services, such as social care services, now have a much higher 
value threshold (currently £625,000) and a more relaxed procurement 
regime, including a broader choice of criteria for the selection of tenderers 
and the evaluation of tenders.

Reserved contracts

There is a completely new “carve out” for contracts for some of the services 
covered by the “light touch” regime, such as housing administrative 
services and care services, which, under certain circumstances, can now 
be reserved for competition between public service mutual and social 
enterprises. This is an innovative provision, but would seem to be likely to 
be limited in its impact on the use of local enterprises as competition will be 
necessary for larger contracts and the Treaty principles will still apply to all 
contracts.

Social and environmental criteria

The promotion of a qualitative improvement in the use of public 
procurement by ensuring greater consideration for social and environmental 
criteria.



03 Housing Management Newsletter Spring 2016

Shared services between RPs

One increasingly utilised way of buying “local and social” without infringing 
procurement rules is for RSLs to buy services from other social landlords, 
or join together to create centres of expertise whose primary function is to 
provide services to the “parent” RSLs.

It is established European law that contracts between public bodies must 
be exposed to competition. Various cases however (notably the case of 
Teckal Srl v Commune di Viano) have established circumstances in which 
one authority (or social landlord) can provide services to another (or others) 
without the need for competition. These circumstances are clarified in 
the new Regulations. Alongside the recent relaxation of VAT rules for the 
provision of shared services this will create an environment in which the 
sharing of services between social housing providers will become an 
attractive option for many RSLs.

So, what can be done and what can’t?

The two key factors which must be taken into consideration when deciding 
what is and is not permissible in public contracts are that:

•  The principles of the European Treaty, such as equality of treatment of 
bidders and potential bidders and non-discrimination on the grounds 
of nationality apply to the award of all public contracts, including those 
which are below the value threshold set out in the Regulations.

•  The evaluation of tenders and contractual provisions must be based 
on matters which are relevant to the subject matter of the contract.

A detailed discussion on the subject would require a massive tome. 
Guidance published by the European Commission (“Buying Social – a guide 
to taking account of social considerations in public procurement” runs to 
56 pages and barely scratches the surface, but does provide some useful 
examples.

Some examples drawn from the European Commission guidance

•  Accessibility standards for persons with disabilities can be part of the 
subject-matter of a works contract for building a school, but on the 
other hand the labour conditions of the workers building the school 
are not linked to the object of the contract and generally may not be 
set out as a requirement in the contract conditions and/or used as an 
evaluation criterion in the evaluation of tenders.

•  Technical specifications must be linked to the subject matter of 
the contract. Requirements that bear no relation to the product or 
service itself, such as a requirement relating to the way in which an 
undertaking is managed, are not technical specifications within the 
meaning of the procurement rules, meaning that requirements such 
as recruitment of staff from certain groups (disabled persons, women, 
etc.) are not permitted.

•  The contracting authority cannot limit competition to bidders that 
already have an office within a certain geographical area, but the 
contract performance clauses may require the successful bidder 
to open a branch or office in a certain area, if this is justified for the 
purposes of successful performance of the contract (for instance, for 
coordinating a complex building contract on site).

•  The use of award criteria relating to the local purchase of equipment 
by the contractor in order to stimulate creation of new jobs on the 
local market is not permissible because it is not linked to the subject 
matter of the contract and is also discriminatory as it gives tenderers 
that buy their equipment on the local market an advantage over other 
tenderers who buy from elsewhere.

•  Among the social considerations that are permissible in contract 
performance clauses are the provision of on-site vocational training, 
particularly for the unemployed or young people and the recruitment 
of long-term job seekers and handicapped people.

Summary

Socially responsible procurement continues to be a key issue in social 
housing and regeneration and the new Regulations do introduce 

some useful changes intended to facilitate this. In practice 
however, the subject remains something of a minefield.

For further information, please contact: 
Jonathan Hulley 
Partner 
0845 209 1594* / 0117 305 6594 
jonathan.hulley@clarkewillmott.com 

 @JRH180171

Senga Howells
Solicitor
0845 209 1574*  
/ 0117 305 6574 
senga.howells@

clarkewillmott.
com

Buying Social: What’s new under the Public Contracts Regulations 
2015? continued

clarkewillmott.com Great service... Great people...
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https://twitter.com/JRH180171
mailto:senga.howells%40clarkewillmott.com?subject=Buying%20Social%3A%20What%E2%80%99s%20new%20under%20the%20Public%20Contracts%20Regulations%202015?
mailto:senga.howells%40clarkewillmott.com?subject=Buying%20Social%3A%20What%E2%80%99s%20new%20under%20the%20Public%20Contracts%20Regulations%202015?
mailto:senga.howells%40clarkewillmott.com?subject=Buying%20Social%3A%20What%E2%80%99s%20new%20under%20the%20Public%20Contracts%20Regulations%202015?


04 Housing Management Newsletter Spring 2016

@CW_HousingMgmt Great service... Great people...

A sea change for legal services in social housing: The Public Contracts 
Regulations 2015
The provision of social housing and related services is a complex business 
and almost all social housing providers rely to varying degrees on the 
provision of specialist legal services by external providers.

The relationship between RPs/RSLs and their external legal advisers has 
been in some cases unstructured and relatively informal, as legal services 
have for many years been exempt from the requirement for competitive 
tendering under the Public Contracts Regulations.

All this has changed however, with the coming into force earlier this year 
of the Public Contracts Regulations 2015. Under the new Regulations, 
contracts for the provision of legal services above the relevant value 
threshold must now be advertised and exposed to competition.

The changes

Under the new rules, contracts for legal services above a value threshold of 
£625,050 must be advertised in the Official Journal of the European Union 
and exposed to competition in accordance with the specific requirements of 
the Regulations. In essence, this can mean that individual contracts without 
a fixed duration and framework agreements with a 4 year term, with an 
average annual expenditure of less than £160,000, can be caught.

The impact of this new obligation is softened somewhat by the fact that 
the tender procedure for legal services contracts is subject to a new “light 
touch” regime designed for use on social, health and education contracts, 
which permits more flexibility in the structuring of the tender procedure. 
Care will be needed however to ensure that the conduct of the competition 
remains within permissible parameters, which in certain respects are not 
particularly clear.

Hidden dangers

RPs/RSLs will need to be alert to the fact that, under the aggregation 
rules set out in the Regulations, the requirement for competition applies 
whenever total expenditure on legal services by an RP/RSL creeps above 
that value threshold over a period of time. Depending on the relevant 
circumstances, this period can be up to 4 years in the case of framework 
agreements or arrangements without a specified duration.

It will also be necessary for RPs/RSLs to remember that even though 
competitive tenders may not be required under the Regulations for 
contracts falling below the above value threshold, it will still be necessary 
to comply with a host of other legal obligations such as the need to 
demonstrate value for money and a sufficient standard of probity. Where 
competitive tenders are invited outside the obligations of the Regulations, it 
will also be necessary to ensure, among other things, equality of treatment 
among bidders and sufficient rationality in any decisions taken.

It will also be impossible to hide the fact that contracts below the value 
threshold have been awarded without competitive tenders. Subject to a de 
minimis value of £25,000 a contract award notice must now be published 
for all contracts below the relevant value threshold giving much greater 
transparency to the manner in which contracts have been awarded by RPs/
RSLs.

Navigating unprecedented change in the Social Housing Sector – 
We can help

There can be no doubt that the Social Housing Sector is undergoing a 
period of significant change which will have far reaching consequences for 
how housing associations will operate in a changed environment. 

As our English housing association clients consider how best to respond, 
we have recently been helping them navigate their way through a veritable 
minefield of recent draft legislation and cost cutting proposals.

 

We have also been advising our clients on how they might diversify their 
services to take advantage of recent Government home ownership 
initiatives, whilst continuing to deliver an effective overall management 
service to their existing residents.

For example, our team of social housing lawyers have been assisting our 
clients in respect of the following:

1.  Advising on the impact of the 1% rent reduction proposal in the 
Welfare Reform and Work Bill, including preparing a plain English 
version of the rent reduction proposals contained in that Bill;

2.  Advising on the legal and practical implications of the “Pay to Stay” 
and extended Right to Buy proposals in the Housing and Planning 
Bill, including preparing a plain English version of these proposals 
contained in that Bill;

3.  Advising on the practical implications of the Immigration Act 2014 and 
the Immigration Bill, including preparing a plain English version of the 
relevant provisions of both the Act and Bill;

4.  Advising on the impact of the Care Act 2014, including providing 
training on how to comply with the obligations contained within that 
legislation;

5.  Providing advice and preparing fixed term tenancy agreements, and 
related policies and procedures that underpin those agreements, 
alongside advising on the legal implications of the Government’s 
proposal to end lifetime tenancies;

6.  Advising on the implications of the recent decision by the Office of 
National Statistics to reclassify housing associations as public sector 
bodies, including advising on the Freedom of Information Act 2000 
and Judicial Review implications of this decision;

7.  Advising on establishing and managing student accommodation, 
Guardian Schemes and properties to let for market rent.

8.  Advising on managing Mixed Use Estates, including dealing with 
leasehold disputes in the First Tier Tribunal;

9.  Advising on home ownership products that could be offered to new 
and existing residents.

The Clarke Willmott Social Housing Team has a national reputation and our 
dedicated social housing lawyers are recognised specialists in this field.

Nicholas Grundy, Head of Five Paper Chambers, has worked with 
us to deliver much of the cutting edge advice stated above. Nicholas’ 
thoughts on the changing times for social landlords are as follows: “These 
are uncertain times for Social Housing Providers. The Government prefers 
home ownership to social renting, as exemplified by the extension of right 
to buy to housing association tenants.  With such an uncertain future good 
legal advice is absolutely critical.”

We continue to work closely with our clients and sector organisations to 
ensure that we remain at the cutting edge of providing housing and asset 
management advice to our clients in these challenging times.

For further information, please contact: 
Neil Brand 
Senior Associate 
0845 209 1536* / 0117 305 6536 
neil.brand@clarkewillmott.com

 
John Cox 
Senior Associate 
0845 209 1090* / 0117 305 6090 
john.cox@clarkewillmott.com

mailto:neil.brand%40clarkewillmott.com?subject=A%20sea%20change%20for%20legal%20services%20in%20social%20housing%3A%20The%20Public%20Contracts%20Regulations%202015
mailto:john.cox%40clarkewillmott.com?subject=A%20sea%20change%20for%20legal%20services%20in%20social%20housing%3A%20The%20Public%20Contracts%20Regulations%202015
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Under the provisions of section 22 of the Immigration Act 2014, a landlord should 
not grant a residential tenancy to a tenant unless the tenant is a British citizen, or 
EEA or Swiss national, or has a “right to rent” in the UK. Tenants have the “right to 
rent” if they are present in the UK lawfully, in accordance with immigration laws. 
The Home Office Code of Practice, issued under section 32 of the 
Immigration Act 2014, refers to the restrictions and civil penalties contained 
within Part 3 of the Immigration Act 2014 as “the Scheme”.

The Scheme, which has been trialled in Birmingham, Walsall, Sandwell, 
Dudley and Wolverhampton since 1 December 2014, applies only to 
residential tenancy agreements first entered into on or after the date on 
which the Scheme is implemented in the area where the property is located. 
For tenancies which start on or after 1 February 2016, the Scheme will 
apply to landlords of properties throughout England. 

Landlords are not required to take any retrospective action in relation to 
residential tenancies entered into before 1 February 2016, or which are 
renewed after that date (assuming the new agreement is between the same 
parties and there has been no break in the tenant’s right to occupy).

Paragraphs 1 and 2 of Schedule 3 to the Immigration Act 2014 exclude 
from the requirements agreements which grant a right of occupation in 
social housing, where the landlord or a local authority is already subject to 
an obligation to check the immigration status of prospective occupants, or 
the tenant has an existing tenancy and is seeking to exchange their home 
for an alternative tenancy.

The Scheme “…does not apply to residential tenancy agreements 
which grant a right of occupation in social housing by virtue of legislative 
provisions as to housing and the landlord has already been required to 
consider their immigration status before allocating them the property, or 
where a tenant has such an existing tenancy and is seeking to exchange 
their home for an alternative tenancy are exempt from the Scheme…”

Where a landlord appears to be in breach of section 22, and they are 
unable to establish one of the statutory “excuses” under section 23, they 
may be liable for a civil penalty comprising a fine of £1,000 for a first 
offence, and up to £3,000 thereafter. 

Section 23 Excuses

The Code sets out 3 steps to establish and maintain an excuse under 
section 23:

1.  Conduct initial right to rent checks before authorising an adult to 
occupy rented accommodation;

2.  Conduct follow-up checks at the appropriate date if initial checks 
indicate that an occupier has a time-limited right to rent, and;

3.  Make a report to the Home Office if follow-up checks indicate that an 
occupier no longer has the right to rent.

Right to rent checks

Right to rent checks can only be carried out up to 28 days before the 
commencement of the tenancy agreement.

The Code provides for 4 basic steps to conducting an initial right to rent 
check:

1.  Establish the adults who will live in the property as their only or main 
home;

2.  Obtain original versions of one or more of the acceptable documents 
for adult occupiers;

3.  Check the documents in the presence of the holder of the documents; 
and

4.  Make copies of the documents and retain them with a record of the 
date on which the check is made.

Given the provisions of Paragraphs 1 and 2 of Schedule 3, the practical 
effect of the legislation for Registered Providers is that they will be obliged 
to carry out checks on prospective tenants where those tenants are coming 
direct to the RP, rather than by way of a referral from the Local Authority. 
The rationale for this is clearly that, with Local Authority nominations, the 
Local Authority will already have been obliged to carry out immigration 
status checks to establish the eligibility of the prospective tenant for social 
housing. Tenants coming direct to RPs will not necessarily have been 
subject to these checks.

RPs acting as agents should also be aware that the Act makes specific 
provision for liability on agents for breaches of the provisions of the Act 
where they are contractually responsible, as agents, for compliance with the 
provisions of the legislation.

The Home Office website contains a step-by-step checklist which enables 
a landlord to check whether a prospective tenant has the right to rent 
residential property. The link for the checklist is: https://www.gov.uk/
landlord-immigration-check 

For further information, please contact: 
Simon Strelitz 
In-house Barrister 
0845 209 1351* / 0117 305 6351 
simon.strelitz@clarkewillmott.com

 
Matthew Wilson 
Associate 
0845 209 1788* / 0117 305 6788 
matthew.wilson@clarkewillmott.com 
     @housing1aw

Immigration Act 2014 and Right to Rent Checks

clarkewillmott.com Great service... Great people...
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The team first obtained a without notice Civil Injunction 
under the Anti-Social Behaviour, Crime and Policing 
Act 2014 against a tenant who was hoarding bottles 
of butane gas in his flat, which is highly flammable. 
The tenant abused butane gas on a regular basis and 
discarded the cans around his flat, causing a major 
fire risk particularly as he was also a smoker. He also 
caused a nuisance to neighbours by shouting and 
misbehaving when he was ‘high’.

The terms of the Civil Injunction ordered the tenant to 
stop bringing Butane gas into his home. He ignored 
the Civil Injunction and continued to sniff Butane gas 
in his home. He was arrested by police and following 
committal proceedings where the team at Clarke 
Willmott successfully proved the breaches, the Judge 
sentenced the Defendant to 8 weeks in prison.

In light of the proven breaches of the Civil Injunction, the team 
at Clarke Willmott applied for a possession order using the 
new mandatory ground 7A and sped up the process further 
by making an additional application to ‘expedite’ the hearing.

The court listed the matter urgently as requested and on 
1 October 2015, the court granted an outright possession 
order forthwith, together with costs and a money judgment in 
respect of rent arrears.

For further information, please contact: 
Amy Gibbs
Associate
0845 209 1344* / 0117 305 6344 
amy.gibbs@clarkewillmott.com

ASB Mandatory ground success
The team at Clarke Willmott has secured one of the first outright possession orders 
using the new mandatory anti-social behaviour ground 7A.

@CW_HousingMgmt Great service... Great people...

Changes to tenancy deposit 
scheme arrangements take effect 
from 23 June 2015
The following provisions of the Deregulation Act 2015 come into force from 
23 June 2015:

•  Tenancy deposits taken for Assured Shorthold Tenancies before 6 
April 2007 which have not been protected need to be protected to 
be able to serve a Section 21 notice. To protect the tenancy you are 
required to register the deposit in an approved scheme and serve the 
prescribed information before 23 June 2015.

•  Tenancy deposits taken since 6 April 2007 for Assured Shorthold 
Tenancies which have been properly protected do not need the 
prescribed information to be re-served on future renewals or when the 
tenancy rolls into a statutory periodic tenancy.

•  Please be aware that if the tenancy deposit is moved into another 
scheme or any of the tenancy details (i.e. tenants, landlord, property 
information) change you will need to re-serve the prescribed 
information.

For further information, please contact: 
Neil Brand 
Senior Associate 
0845 209 1536* / 0117 305 6536 
neil.brand@clarkewillmott.com

 
Harriet Marsh 
Solicitor 
0845 209 1572* / 0117 305 6572 
harriet.marsh@clarkewillmott.com

We operate a free Housing and Asset 
management Helpline and email 
address.
If you wish to gain instant access to our lawyers throughout the business 
day and are looking for practical advice and a quick response to an 
immediate problem, call us on 0845 209 1599 – Monday to Friday 9.00am 
to 5.00pm.

Alternatively, if you would like a quick written response to an immediate 
problem, email your query to housing.management@clarkewillmott.com.

Why not contact our free Advice 
Helpline?

mailto:amy.gibbs%40clarkewillmott.com?subject=ASB%20Mandatory%20ground%20success
https://twitter.com/CW_HousingMgmt
mailto:neil.brand%40clarkewillmott.com?subject=Changes%20to%20tenancy%20deposit%20scheme%20arrangements%20take%20effect%20from%2023%20June%202015
mailto:harriet.marsh%40clarkewillmott.com?subject=Changes%20to%20tenancy%20deposit%20scheme%20arrangements%20take%20effect%20from%2023%20June%202015
mailto:housing.management%40clarkewillmott.com?subject=
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Changes to the Housing Act 
1988
Following amendments to the Housing Act 1988 by the Deregulation Act 
2015, new sections 21A to C came into force on 1 July 2015:

•  Section 21A provides that a Section 21 Notice cannot be served “…
at a time when the landlord is in breach of a prescribed requirement..” 
It then provides that the “prescribed requirements” will be laid down in 
subsequent statutory instruments.

•  Under Section 21B(3) a Section 21 Notice cannot be served if the 
landlord has not served on the tenant prescribed information about the 
rights and responsibilities of a landlord and a tenant under an assured 
shorthold tenancy. Again, the prescribed information will be laid down 
in subsequent statutory instruments.

•  Section 21C provides that, where a tenant under an AST has paid 
rent in advance and a Section 21 Notice brings the tenancy to an end 
before the end of a period of the tenancy, the landlord must repay the 
rent to the tenant in respect of any day during that period when the 
tenant is not in occupation. The section also provides a formula for 
calculating the amount of rent to be repaid.

For further information, please contact: 
Lindsay Felstead  
Partner 
0845 209 1804* / 0117 305 6804 
lindsay.felstead@clarkewillmott.com 

 @lindsayfelstead

Natalie Pickford  
Solicitor 
0845 209 1060* / 0117 305 6060 
natalie.pickford@clarkewillmott.com 
     @NatPickford

On 1 October 2015, a number of changes in respect of Section 21 Notices 
come into force. These changes, brought about by the Deregulation Act 
2015, come into force due to the passing of the Assured Shorthold Tenancy 
Notices and Prescribed Requirements (England) Regulations 2015 (SI 2015 
No.1646).

The Regulations provide a new pro-forma Section 21 Notice (Form 6A) 
which must be used for all Assured Shorthold Tenancies starting on or after 
1 October 2015 but may also be used for Assured Shorthold Tenancies 
which commenced before that date.

As well as prescribing a new Section 21 Notice, the Regulations also 
impose a number of other requirements on landlords. The most relevant to 
social landlords are as follows:

•  New provisions will be inserted in to Section 21 of the Housing Act 
1998 which remove the need for the Section 21 Notice to expire 
on the last date of a period of a tenancy. This issue has historically 
caused confusion and problems for landlords. The effect of the 
Regulations is that two months’ full notice is now all that is required.

•  In addition, the Regulations provide that a Section 21 Notice cannot 
be served if the tenant has resided in the property for less than the first 
four months from the start of the initial tenancy.

•  Landlords will be required to provide tenants with a copy of the Energy 
Performance Certificate (under regulation 6(5)) and a Gas Safety 
Certificate before they can serve a valid Section 21 Notice.

•  Section 33 and Section 34 of the Deregulation Act 2015 prevent 
retaliatory eviction, where a complaint of disrepair is raised by a tenant 
and in response to this complaint, a Section 21 Notice is served on 
the tenant. This provision is clearly aimed at private, rather than social 
landlords, but you should be aware of it in any event.

For further information, please contact: 
Senga Howells
Solicitor
0845 209 1574* / 0117 305 6574 
senga.howells@clarkewillmott.com

Ross Lloyd
Solicitor
0845 209 1578* / 0117 305 6578 
ross.lloyd@clarkewillmott.com

Section 21 Notices – Some things you need to know

Legal Briefing – Deprivation of 
Liberty
This briefing for social housing providers on the legal framework that 
governs the deprivation of liberty was written by Joanna Burton of Clarke 
Willmott LLP on behalf of the National Housing Federation and the Housing 
Learning and Improvement Network.

It draws on the European Convention on Human Rights, the Mental 
Capacity Act 2005, the Mental Health Act 1983, Care Act 2014 and 
Equality Act 2010, as well as the March 2014 Cheshire West Supreme 
Court judgment on deprivation of liberty, to explain relevant law and the 
responsibilities of social landlords.

It is divided into two parts, the first setting out the law and the second part 
outlining providers’ responsibilities to tenants who lack the capacity to make 
decisions about where they should live or the care they should receive 
and whom may be deprived of their liberty. In the briefing, ‘P’ is used as 
shorthand for ‘the person’.

To view the full briefing, please visit our website: 

www.clarkewillmott.com/news/legal-briefing-deprivation-of-liberty/

For further information, please contact: 
Sarah Locke 
Paralegal 
0845 209 1576* / 0117 305 6576 
sarah.locke@clarkewillmott.com

mailto:lindsay.felstead%40clarkewillmott.com?subject=Changes%20to%20the%20Housing%20Act%201988
https://twitter.com/lindsayfelstead
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https://www.clarkewillmott.com/news/legal-briefing-deprivation-of-liberty/
mailto:sarah.locke%40clarkewillmott.com?subject=Legal%20briefing%20%E2%80%93%20Deprivation%20of%20Liberty
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Clarke Willmott LLP is a limited liability partnership registered in England and Wales with registration number OC344818.  It is authorised and regulated by the Solicitors Regulation Authority (SRA number 
510689), whose rules can be found at http://www.sra.org.uk/handbook/.  It is also authorised and regulated by the Financial Conduct Authority for certain consumer credit activities only (see http://www.
clarkewillmott.com/terms). Its registered office and principal place of business is 138 Edmund Street, Birmingham, West Midlands, B3 2ES.  Any reference to a ‘partner’ is to a member of Clarke Willmott 
LLP or an employee or consultant who is a lawyer with equivalent standing and qualifications and is not a reference to a partner in a partnership. The articles in this briefing are not intended to be definitive 
statements of the law but instead provide general guidance. *Calls cost 2p per minute plus your phone company’s access charge. We receive no monies from your call and an alternative geographic number 
is provided.

Great service... Great people...

Clarke Willmott’s Housing and Asset Management team has launched a new service 
to support our growing list of clients.
We are well aware of the importance for clients to be able to robustly and 
effectively handle housing and asset management cases, including at 
contested trial, and that these skills are key for improving the chances of a 
successful outcome.

We also recognise that achieving such a resolution requires the support and 
confidence of a number of stakeholders including: witnesses; agencies, 
including the local authorities or the police; and the court and tribunal 
system, including judges and tribunal panellists.

To support these aims, we have created a Housing Management and 
Advocacy Consultancy Service to help guide you through all aspects of 
progressing litigation, including how to conduct advocacy in the County 
Court and First Tier Tribunal.

Our nationally recognised Housing and Asset Management team comprises 
specialist lawyers, including in-house barristers and solicitor advocates, 
who offer a wide range of services. As part of the new consultancy service, 
these experts will provide training on a series of related topics including: 
how best to gather evidence; witness interviewing techniques; assisting 
with preparing pleadings and providing specialist training on how to 
conduct advocacy, including how to prepare for a hearing, how to address 
the court; and even what clothing to wear to court.

Housing Management and Advocacy Consultancy Service

If you would like bespoke training on housing and asset management 
support, including how to conduct advocacy, or require a review of your 
management policies and procedures, please do not hesitate to contact us.

For further information, please contact: 
Lindsay Felstead  
Partner 
0845 209 1804* / 0117 305 6804 
lindsay.felstead@clarkewillmott.com 

 @lindsayfelstead 
 

Simon Strelitz 
In-house Barrister 
0845 209 1351* / 0117 305 6351 
simon.strelitz@clarkewillmott.com

Offices
Birmingham Office 
138 Edmund Street, Birmingham B3 2ES 
t: 0845 209 1000* / 0117 305 6000

Bristol Office 
1 Georges Square, Bath Street, Bristol BS1 6BA 
t: 0845 209 1000* / 0117 305 6000

Cardiff Office 
2nd Floor, Emperor House, Scott Harbour, Pierhead Street, 
Cardiff, CF10 4PH 
t: 0845 209 1000* / 0117 305 6000  

London Office 
1 Chancery Lane, London WC2A 1LF 
t: 0845 209 1000* / 0117 305 6000   

 
Manchester Office 
19 Spring Gardens, Manchester M2 1FB 
t: 0845 209 1000* / 0117 305 6000 

Southampton Office 
Burlington House, Botleigh Grange Business Park, 
Hedge End, Southampton SO30 2AF 
t: 0845 209 1000* / 0117 305 6000 

Taunton Office 
Blackbrook Gate, Blackbrook Park Avenue, Taunton TA1 2PG 
t: 0845 209 1000* / 0117 305 6000  
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