
With the imminent prospect of a new cap on care fees, 
farmers might assume that the family farm was safe at 
last. But are the new provisions all that they seem?
We all face the possibility of needing care in later 
years and the funding of that care will be changed 
substantially by the Care Act 2014. Enacted in 
May, the act introduces a cap on the amount a 
person might have to pay towards their care fees. 

Given the existence of Inheritance tax reliefs, 
nowadays the cost of expensive, prolonged care 
is more likely to lead to a forced disposal of farm 
assets than payment of tax bills on death. At 
present no help is available towards payment of 
care fees until a person’s assets reduce to £23,250 
and, while there are assets available above this 
amount, the liability to pay care fees is open-ended.

The Care Act 2014 

The new provisions, which are due to be 
implemented over the next couple of years, 
appear to provide much needed relief in the 
form of a cap on the amount which a person 
has to pay towards their care. The Government 
has indicated that the initial amount set for the 
cap will be £72,000 and in addition, the higher 
capital limit at which care fees funding becomes 
available is increased from £23,250 to £118,000. 
However, all is not quite as it seems.

The issues

Unfortunately behind the headlines there remain 
some potential traps, which could yet catch out 
the unaware:

• The cap will be a moving target: it will be 
uprated in line with average earnings so it will 
inevitably rise above the £72,000 starting point.

• The new regime will involve much additional 
work for Local Authorities as everyone who 
receives care, however funded, will have a 
“care account” in which the amount spent 
on care is recorded, so that it is known when 
an individual reaches the cap. This additional 
work will doubtless lead to initial delays.

• Regulations will be set nationally as to the 
level of needs that a person must be assessed 
as having before financial help towards care 
becomes available. As many Local Authorities 
currently set the level at “substantial needs” this 
may well be adopted as the national criteria. 

 If someone receives care at home and their 
needs are classed as moderate, no funding is 
available and furthermore the sums they pay 
will not count towards the cap. So John, a 
dairy farmer, begins to have mobility problems 
and he funds some help for himself at home. 
As John’s needs are only moderate the 
amount paid will not count towards the cap.

• If a person’s needs become substantial and 
they move into a care home the amount 
that counts towards the cap is limited to the 
amount that the Local Authority would pay 
for the place in the home, which may not 
reflect the actual amount payable. So John 
moves into a care home costing (for example) 
£650 per week; the Local Authority rate is (for 
example) £550 per week and it is only this 
lower amount that will count towards the cap.

Continued on page 2.

Retirement: 
Caring for the family farm

Welcome
to the Autumn edition 
of our Agricultural  
Law Briefing

With the new Basic Payment 
Scheme (BPS) about to start 
and Somerset rivers being 
dredged, it is good to reflect on 
the progress which has been 
made over the last year on 

several issues affecting the agriculture industry. 

Elsewhere, however, challenges remain: 
Tesco’s financial woes do not bode well for 
producers: one wonders whether Philip Clarke’s 
replacement will feel bound by Mr Clarke’s 
pledges to UK farmers, with Aldi and Lidl 
breathing down his neck. 

As the UK regroups after the Scottish 
Independence Referendum and politicians 
thrash out devolution, the agriculture industry 
has already experienced the impact of devolved 
government: four different versions of the BPS 
and the abolition of the Agricultural Wages 
Board in England and its resurrection over the 
Welsh border to name but two. As further issues 
are devolved, we will no doubt see greater 
variations in the rules affecting our industry.

A Field Talk goes to press doubtless many 
landlords and tenants are frantically negotiating 
new rents and tenancies (see page 5 for some 
drafting tips). We also focus on legal issues 
surrounding countryside sports (page 3) as well 
as the challenge of dog attacks faced by many 
sheep farmers across the UK (see page 4).

Finally, I am delighted to announce the 
promotion of Esther Woolford to agricultural 
disputes partner within our team (see page 6 
for her latest article on rights over rivers). 

As ever, please do contact us for a no-
obligation discussion if you need further advice.

Tim Hayden

Field Talk

Field Talk Agricultural Law Briefing Autumn 2014

clarkewillmott.com Great service... Great people...
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John will also find that the “hotel” element of his fees will also not count 
towards the cap. The hotel element is that part of the fees which covers 
such items as food and accommodation, and which the Government 
indicated in its Policy Statement on the new system is likely to require a 
contribution by a care home resident of around £230 per week. As a result 
John will have an open-ended liability to fund the hotel element of his care, 
whilst his assets remain above the higher capital limit.

The rise in that higher capital limit to £118,000 will be welcomed by those in 
John’s position, but it should be remembered that a system of “tariff” income 
(ie deemed income from capital) applies for those with assets between the 
higher and lower capital limits. This means that in practice financial help 

might not become available until capital is in fact well below £118,000.

So long as John remains the legal owner of the family farm, its value will be 
taken into account when assessing his assets. Even with the changes to be 
introduced by the Care Act, the lesson for John and those in a similar position 
is that the cap is not as generous as it would first seem, and estate planning 
to deal with the possibility of care fees in later life remains a critical issue.

For further information please contact:
Heledd Wyn
Associate 
0845 209 1495
heledd.wyn@clarkewillmott.com

Retirement: Caring for the Family Farm continued

As we pass the 40th birthday of the model clauses, Defra has published proposals 
to bring them into the 21st century.
The Agriculture (Maintenance, Repair and Insurance of Fixed Equipment) 
Regulations 1973 came into force on 29th September 1974 and have only 
been updated once – in 1988. These repairing and insuring obligations 
(known as the “model clauses”) automatically apply to the majority of 
Agricultural Holdings Act tenancies and have also been adopted in many 
farm business tenancies.

When the model clauses came into being President Nixon had just 
resigned, Mohammad Ali was limbering up for the Rumble in the Jungle, 
the average British house cost £10,990 and the Germans were celebrating 
winning the World Cup (proving that some things at least never change). 

If most of those events now seem a long time ago, the same is true of the 
picture of the early 1970s painted by the model clauses. Central heating 
was by no means universal and is not mentioned, alongside modern 
equipment, such as solar panels, wind turbines and smoke alarms. £25 
was considered an acceptable financial limit for the tenant’s liability to 
replace damaged roof tiles and slates (updated to £100 in 1988) and a 
tenant’s right to recover the costs of replacement works from a dilatory 
landlord was limited to £2000 or the annual rent if smaller. 

Following the Farming Regulation task force 
report of 2011, DEFRA has 
launched a consultation on a 
new set of model clauses. 

Proposals include:

• Landlords taking on responsibility for the maintenance, repair and 
replacement of electrical supply systems except for switches, sockets 
and light fittings

• Tenants to repair and replace door and window furniture including glass, 
sashcords and double glazing units 

• New wording to address responsibility for signs and notices, slurry, silage 
and effluent systems, renewables equipment and alarms, insulation, tiles 
and pipes for land drains, livestock handling systems, sheep dips and 
various other items

• Removal of the financial cap on tenants’ cost recovery for replacement 
works so that this is in line with the unrestricted position on repairs

The consultation, which closes on 10th October, is at  
https://consult.defra.gov.uk

For further information please contact:
Ruth Morris
Partner 
0845 209 1038
ruth.morris@clarkewillmott.com

Agricultural Tenancies: 
Modern proposals for the model clauses
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Risk assessments may not be top of 
the agenda for someone organising a 
day’s shooting, but they are omitted at 
their peril!

Many shoot owners assume that their beaters are casual workers, on the basis  
that their work is irregular and sometimes interspersed by long gaps. But are  
they correct?

Few legal topics cause the eyelids to droop quite as quickly as advice on 
risk assessment. However it is a fact of life that the more exciting the activity 
being undertaken, the greater the need for evaluation of risk. 

Shooting is an exciting activity and so a frequent review of existing 
assessments will be required. The statutory obligation is to ensure, so far as 
possible, that employees, visitors and trespassers are safe. This obligation 
is unavoidable. 

Assessments

Assessments need not be lengthy or in anything other than plain English. 
They do however need to cover all risks that could arise in the course of the 
days shooting. This means an appraisal of terrain to be covered and people 
who are likely to be in the area: obviously beaters, but also ramblers and 
even trespassers, intent on disrupting the shooting activities. This does not 
require a search of the area for people who are hiding, but it would involve 
setting up a system of communication, so that shoot organisers are aware 
of people in the area and can pass that knowledge on. 

Risk Assessments are ongoing and must be flexible and able to develop on 
the day. This could mean moving the shoot away from an area, because of 
adverse weather conditions, intrusion by trespassers or even  
livestock grazing.

As we have seen in the past, when badger culls have taken place in the 
West Country, protesters have turned their attention to the disruption of 
shooting activities whilst in those areas. If it is known that protesters are 
close by, then that risk should be assessed by appointing an observer, 
who is in radio contact with the shoot organiser. Common sense and best 
practice guidance are the most obvious starting points. 

Finally the traditional shoot lunch is certainly a thing of beauty, but from the 
point of view of risk, the consumption of alcohol should come at the end of 
shooting and not in the middle of it!

For further information please contact: 
Tim Hayden 
Partner 
0845 209 1724 
tim.hayden@clarkewillmott.com

In particular, the agreement must specify the duration of the arrangement. 
It is sensible to pick a date at the end of the season and provide that work 
may be offered at any time up to that date. This will make it clear that the 
relationship will end without need to serve notice. If the services of the same 
beater are required the following season, they should be given a new casual 
workers agreement to sign. 

In this way the shoot owner can help protect himself against employment 
claims by beaters and concentrate on the shooting.

For further information please contact:
Kate Gardner
Partner 
0845 209 1420
kate.gardner@clarkewillmott.com

Sarah Driscoll
Solicitor 
0845 209 1834
sarah.driscoll@clarkewillmott.com

The irregular nature of a beater’s job does not prevent the relationship 
between a shoot owner and beater from being an employment one. The 
issue is more prevalent than ever, given that shoot owners must now ensure 
all workers are on the payroll; the days of paying beaters “cash on the day” 
are long gone. Being on the payroll could give rise to a presumption, that 
beaters are employees of the estate. 

Why does this matter? 

Being an employee entitles beaters to a raft of benefits from their first day 
of work, such as accrual of holiday pay and the right to receive notice and 
sick pay. More importantly, if their work spans over a period of more than 2 
years, even if the work actually done is minimal, they could then gain further 
rights, such as for unfair dismissal. This would mean that if the shoot owner 
no longer wanted to use a particular beater, he would need to follow a 
specific procedure or risk a claim for unfair dismissal. 

Casual Workers Agreement

One way for a shoot owner to avoid these risks would be to give each of 
his beaters a casual workers agreement to sign and return, confirming that 
they are casual workers and not employees. The agreement does not need 
to be onerous or lengthy; it need be no more than 2 sides of A4. It should, 
however, contain certain key pieces of information, so that the nature of the 
relationship is clear.

Shooting: 
A risky business? 

Shoot Beaters: Casual workers or employees?
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New research has confirmed that the number of sheep attacked by dogs has 
increased significantly, with farmers not only left to face traumatised or mutilated 
livestock, but also suffering the financial consequences. We consider whether the 
law offers any protection.
With sheep worrying on the rise, one of the hurdles faced by farmers has 
been getting the attention and cooperation of dog owners. The NSA and 
the Farmers Guardian have both run high profile campaigns recently aimed 
at reducing the number of incidents, but many dog owners remain in denial 
of the risk. 

The law

When a dog attacks sheep this potentially gives rise to:

• criminal liability under either the Dangerous Dogs Act 1991 or alternatively 
under the Dogs (Protection of Livestock) Act 1953; or

• civil liability under the Animals Act 1971 or the law of negligence.

State prosecution

Where a criminal offence is committed it is normally the role of the police to 
investigate the incident. It is then usually for the Crown Prosecution Service 
(CPS) to decide whether to bring criminal proceedings. The police and the 
CPS are, however, sometimes reluctant to investigate/prosecute sheep 
worrying incidents, because they often view them as purely civil matters.

However, where cases are prosecuted, the indications are that the criminal 
courts are taking a more robust approach to the sentencing of dog owners. 
A very recent case involved 2 dogs who savaged 11 sheep and were shot 
at the scene by a police marksman. The Blackburn Magistrates’ Court 
sentenced the owner to 250 hours unpaid work and to pay £1,952 in 
compensation to the owners of the sheep.

Private civil action in the County Court

If criminal liability is not an option, the sheep farmer is left with the option of 
bringing civil proceedings against the dog owner in the County Court to try 
to reclaim his or her losses. This is not without its difficulties: 

• The burden of proof is always on the farmer to prove his or her case. 
There will almost certainly be adverse cost consequences if the farmer 
loses the case.

• There is the challenge of identifying the dog and its owner and gathering 
sufficient proof. 

• Precisely identifying and quantifying the farmer’s losses can be tricky 
and there is the linked issue of causation – did the dog cause the 
losses claimed by the farmer? If the animal is dead or injured, this may 
be straight forward. The injuries may, however, be less obvious. Many 
people, including some courts, do not appreciate that farmers can incur 
losses even if the dog only chases the sheep. Indeed, in such cases 
many dog owners often employ the defence that although they admit 
that their dog chased the sheep, they dispute that this caused the 
alleged losses. The onus of proof is then on the farmer to show the chain 
of causation between the attack and the loss.

As with many regulatory issues, the success of an action so often depends 
on the way in which matters are handled from the outset. If evidence is 
gathered and presented in the right manner to both the police and the dog 
owner, there is a far greater chance of the matter being resolved quickly and 
to the satisfaction of the farmer.

For further information please contact:
Daniel Gill
Associate 
0845 209 1674 
daniel.gill@clarkewillmott.com

Dog attacks on sheep: A worrying affair

We are delighted to announce that Clarke 
Willmott has recently been appointed 
the official legal adviser to the National 
Sheep Association (NSA). In this edition 
of Field Talk we consider an issue close to the heart of 
most NSA members – sheep worrying. We welcome 
suggestions from any NSA members of topics they 
would like us to cover in future editions of Field TaIk.
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In these Drafting Notes we consider two issues which, if forgotten, can come back 
to bite landlords and tenants.
Stamp Duty Land Tax (SDLT)

SDLT may be payable on the grant of an FBT, where the premium or rent is 
above certain thresholds. In addition, most UK property transactions must 
be notified to HM Revenue & Customs (HMRC) on an SDLT return within 1 
month of completion, even if no tax is due.

If the tenant fails to pay the SDLT or submit the return, he commits a 
criminal offence and an automatic late filing penalty is due (£100 rising to 
£200 after 3 months) plus interest on any SDLT not paid. 

If the FBT is registerable at HM Land Registry (HMLR) (generally tenancies 
over 7 years and certain other situations) a failure by the tenant to pay 
SDLT will result in HMRC rejecting the application for registration. The legal 
tenancy will then become void 2 months after completion, unless the SDLT 
is paid and registration is then completed. Although an equitable tenancy 
will probably still exist, this does not provide the landlord or tenant with the 
same degree of protection.

SDLT comes as a nasty surprise to many tenants: it should be considered 
at the outset. 

Lender’s consent

If a landlord’s land is subject to a mortgage, the lender’s consent is 

invariably required before any tenancy or other rights can be granted 
over that land. If an FBT or a right over the Landlord’s property is granted 
without this consent, there will probably be a breach of the mortgage terms, 
which the lender could enforce against the landlord - ultimately claiming 
repayment of loans and even selling the property.

From the tenant’s perspective, if the landlord’s lender takes enforcement 
action, the FBT will not bind the lender and the tenant could be forced to 
vacate the property early.

There are also land registration implications. Some FBTs and (separately) 
some rights over adjacent registered land (eg a driveway to the holding) 
have to be registered at HMLR. HMLR will reject any application for 
registration, if the lender’s consent has not been obtained.

As with SDLT a failure to register an FBT or a right of way over registered 
land will result in the legal tenancy being void and the parties are left with 
inferior protection.

For further information please contact: 
Mark Buckerfield
Partner 
0845 209 1664
mark.buckerfield@clarkewillmott.com

Farm Business Tenancies: Drafting Notes

To attend the above seminars or for further information, please contact Martha Harley on 0845 209 1759 or martha.harley@clarkewillmott.com

CLA Legal Update Seminar 2014
Clarke Willmott LLP, Taunton TA1 2PG – Thursday 16 October 2014

 Renewable Energy Seminar
The Hampshire Court Hotel, Basingstoke – 
Tuesday 18 November 2014

Venue

Clarke Willmott LLP 
Blackbrook Gate, 
Blackbrook Park Avenue, 
Taunton TA1 2PG

Date & Time

Thursday 16 October 2014
5.15pm – Registration
5.30pm – Start
7.30pm – Drinks & Canapés

Venue

The Hampshire Court Hotel 
Centre Drive, 
Great Binfields Road, Chineham, 
Basingstoke RG24 8FY 

Date & Time

Tuesday 18 November 2014
5.00pm - Registration 
5.30pm - Presentations 
7.15pm - Refreshments

Our Autumn legal update will be given in partnership with the CLA and will consider a wide range of 
topics affecting anyone in the agriculture and rural sector. 

We will also be welcoming Jeremy Browne MP who will be speaking and taking questions.

Our Renewable Energy Seminar will be given in conjunction with Savills and Saffery Champness.  
It will provide an update on the risks versus rewards of investing in various renewable technologies on 
your farm.

Event open to farmers and landowners only
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If you would like to receive future editions of Field Talk please contact Martha Harley: martha.harley@clarkewillmott.com

With the flooding of farms still too raw a memory for comfort, we consider what 
rights and obligations landowners have to keep waterways clear.
Land bordering a river or stream is known as “riparian land” and those who 
own riparian land have riparian rights and obligations.

Who has the riparian rights?

The starting point is to determine who owns the watercourse. This will 
depend on whether the riparian land is in:

• Diverse ownership either side of the river – the presumption is that the 
landowner owns the bed of the watercourse up to the midline and the 
airspace above;

• Common ownership – the presumption is that the landowner owns all the 
soil below and the airspace above the river bed.

However, these legal presumptions can be altered by evidence to the 
contrary and in neither scenario will the riparian landowner own the water 
itself, or the riverbed of a tidal river (which is owned by the Crown). Where a 
river forms a boundary feature then the boundary will move with the river in 
the event of any erosion or deposit of silt.

What are the rights and obligations?

A riparian landowner is entitled to use the water for ‘ordinary use’ (e.g. 
drinking water for livestock & other domestic purposes). Any further use 
must be connected with the land and is limited to an extent that does 
not interfere with other riparian owners - this is a question of what is 
“reasonable”.

A riparian owner may also drain their land into a watercourse, even if this 
causes flooding down-steam. However, any physical ‘works’ must either 
have no impact on other land owners (e.g. flood defences) or be carried 
out with the consent of the Environment Agency (EA), the Internal Drainage 
Board (IDB), the Planning Authority and, in relation to tidal rivers, the Marine 
Management Organisation.

Further rules and restrictions apply in certain scenarios. These are where 
the waterway is:

• a “main river”; 

• tidal;

• subject to any local byelaws imposed by the EA, an IDB or the local 
authority; or 

• contains any physical features that have been designated under the 
Flood and Water Management Act 2010. 

The government has recently relaxed the consent rules, for some areas, 
to encourage riparian owners to ‘help themselves’ from the threat of 
flooding and poor drainage networks, by clearing vegetation and de-silting 
watercourses, thereby saving the EA money. Whilst this approach may 
be welcomed by some, it is unclear who will be held accountable, if such 
maintenance is not carried out, to the detriment of other landowners. 

The EA or IDBs can already require works to be done under the Land 
Drainage Act 1991. In addition, the 1979 case of Leakey v National Trust 
indicated that riparian owners may also be required to take reasonable 
steps to reduce or remove a ‘known risk’ to other land by eg. removing 
accumulated vegetation or silt.

So the already confusing regime of riparian rights and obligations looks set 
to get even more complicated, as the EA seeks to reduce its costs and 
pass on its obligations. 

Apart from the additional cost burden faced by riparian owners, there is 
a real risk that, with the complexities of flood management, which require 
specialist knowledge and expertise, riparian owners, who either carry out 
works, which affect others elsewhere, or fail to carry out works could find 
themselves facing a liability.

For further information please contact: 
Esther Woolford 
Partner 
0845 209 1840 
esther.woolford@clarkewillmott.com

Farm Flooding: 
Landowners’ rights and obligations to clear watercourses 

Esther has recently been promoted to become a partner 
in our Agriculture Team. She specialises in agricultural 
and property litigation, as well as commercial and 
equestrian disputes and contentious probate matters. 
Esther has many years’ experience working with 
agricultural and private clients and institutional investors. 


