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Employment Law: Key 
Facts and Figures at your 
Fingertips 
 
With so many figures and rates to 
remember in employment law matters, we 
thought we would summarise them for you 
in a handy page for easy reference. 
 
Click here for the Facts and Figures >> 
 
 
 
 

Quicklinks for you:

Great service... Great people...

Settlement Agreement Specialists

Welcome to this settlement agreement special 
edition of Employment Matters and our newly 
formed Employee Relations Unit.  
 
Recognising the ever important role that these 
agreements play, we have formed a Unit that 
specialises in this area of employee relations. The 
Unit is headed by Mark Gray who recently joined 
the CW Employment and HR Team. 
 
Mark has many years experience in managing both 
large and small exit programmes or restructures 
and therefore brings a unique skill set to our 
offering. 
 
From advising employers on all aspects of using 
settlement agreements, to taking care of the 
independent legal advice for employees in a swift 
and efficient manner; Clarke Willmott are the UK’s 
only law firm with a dedicated national unit for all 
aspects of settlement agreements. 
 
We can therefore help organisations find time and 
cost efficiencies during settlement agreement 
exercises. This is particularly true of exercises 
involving multiple employees such as redundancy 
rounds or restructures.  
 
We continue to advise on all employer aspects 
of settlement agreements but now also offer a 
comprehensive project management service for 
when employees require independent legal advice. 
 
The Employee Relations Unit has expertise in the 
project management and delivery of large scale 
employee relations exercises. 
 
Alternatively, it is often the case that organisations 
or HR teams need no more assistance than 

finding a specialist team who can take care of 
the independent legal advice stage for exiting 
employees swiftly and without fuss.  
 
Many organisations tell us that settlement 
agreement exercises can be very difficult and 
time consuming to manage, and particularly the 
independent legal advice process. Our specialist 
unit can help employers turn around this process 
quickly and easily and without compromising vital 
independence. 
 
We have worked closely with all manner of 
employer organisations across almost all sectors 
to deliver solutions that provide both time and cost 
efficiencies.  
 
Whether it’s an individual case or grouping of 
settlement agreements, our unit can turn around 
the independent legal advice swiftly, efficiently and 
most importantly, cost effectively. 
 
We will be launching a new online service this year 
for settlement agreements so please watch this 
space for what will be a very exciting development. 
 
If you have any requirements or queries on any 
aspect of settlement agreements, please contact 
your usual Clarke Willmott contact or our Head of 
Employee Relations Unit, Mark Gray.

October 2013

Mark Gray 
Head of Employee Relations Unit 
0845 209 1148 
mark.gray@clarkewillmott.com 

The legal requirements >>

Common clauses in settlement 
agreements >>

The case law surrounding settlement 
agreements >>
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The legal requirements 
Settlement Agreements (formerly Compromise Agreements) are becoming an 
increasingly frequent mechanism of ending the contractual relationship between 
employer and employee.

The benefits of settlement agreements are well publicised and in 
short include the avoidance and/or settlement of costly and stressful 
litigation, the ability to end the relationship on agreed terms which 
benefit both parties, and in addition pre-settlement negotiations can be 
protected so that the parties do not prejudice their position if litigation 
does subsequently arise.  
 
However, for a settlement agreement to be binding it must meet 
specific statutory requirements; if the agreement falls short of these 
requirements it will not provide the employer with enforceable 
protection and the parties may end up in the employment tribunal and/
or civil courts. 
 
The mandatory requirements are as follows;  

• Must be in writing 

• Must specify the proceedings  
 
All potential claims that the employee could have must be 
specified in the agreement. Broad references such as ‘full and 
final settlement of all claims,’ will be too broad to be enforceable‘, 
as will general references to claims such as ‘unfair dismissal, 
discrimination and harassment’. Listing every conceivable claim is 
also frowned upon by the Courts.  
 
Specific references to all potential statutory claims and actual 
claims (if proceedings have already begun) must be identified and 
expressly provided for in the agreement.  

• Must confirm that the employee has obtained independent 
legal advice from a relevant adviser  
 
A relevant adviser may be a qualified lawyer, certified legal 
executive, certified and authorised officer, official, employee or 
member of an independent trade union, certified and authorised 
worker at an advice centre. The adviser must be independent of 
the employer.  
 
The adviser’s role is to advise on the terms and effect of the 
proposed agreement and its effect on the employee’s ability to 
pursue claims against the employer. In practice, most advisers 

will also advise on the merits and ensure that the employee is 
receiving adequate compensation reflecting the strength of any 
claim. 
 
As independent advice is necessary for the agreement to be 
binding it is common for the employer to agree a contribution to 
the employee’s legal fees. This should however be agreed with 
caution to ensure that any contribution is limited to advice on the 
terms and effect of the agreement, not its merits.   

• Must identify the relevant adviser and confirm that they are 
insured  
 
The identity of the adviser must be detailed in the agreement, 
together with confirmation that they have a current contract of 
insurance or professional indemnity insurance covering the risk 
of a claim by the employee in respect of loss arising from that 
advice. 

• Must state that the applicable statutory conditions have 
been met  
 
This means that the agreement must confirm that the statutory 
requirements for ‘contracting out’ of certain claims have been 
met. There are different requirements for different claims and 
therefore professional drafting of this part of the agreement is 
essential. 

 
Employers must therefore ensure that all settlement agreements meet 
these statutory requirements. Falling short of these requirements 
either through mistake, poor drafting or mis-understanding can 
have expensive, management-time intensive and wide reaching 
repercussions. Although these requirements may look onerous, we 
are able to offer competitive fees to professionally draft any settlement 
agreement and ensure that the statutory requirements are met.  
 
If you have any queries regarding settlement agreements, please 
do not hesitate to contact Mark Gray or your usual Clarke Willmott 
contact.

Great service... Great people...
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The case law surrounding settlement agreements 

Given the consequences of an enforceable settlement agreement 
preventing an employee from pursuing claims, there has been a 
significant amount of case law in this area clarifying the statutory 
requirements. This article explores some examples of the main cases 
and their impact.  

• The requirement for all claims to be specified 

In Hinton v University of East London the Court of Appeal held that 
a description of ‘full and final settlement of all claims in all jurisdictions’ 
was not specific enough and did not relate to the particular 
proceedings. In the Court’s view the agreement should expressly 
identify the particular proceedings either by reference to a generic 
description (i.e. unfair dismissal) or by reference to the relevant section 
of the Statute (i.e. s.98 Employment Rights Act – general right to 
complain of unfair dismissal). McWilliam and others v Glasgow City 
Council confirmed that the settled claims must be expressly provided 
in the agreement itself, rather than simply correspondence preceding 
the agreement.  
 
Hinton suggested that a brief description of the particulars of each 
claim should also be included. This was tested in Topping v ABP 
Meat Processors Ltd whereby a comprehensive list of all potential 
claims was held to be sufficient and brief particulars were best practice 
but not an absolute requirement. However, in Hilton Hotels Ltd v 
McNaughton it was also held that by merely mentioning the relevant 
statute was not sufficient to identify the particular claim unless only one 
claim could be brought under the act in question.  
 
Hilton also confirmed that potential and current (i.e. those already 
issued) could be compromised. It also commented that future claims, 
to which the employee had no knowledge, could be compromised but 
only if ‘absolutely plain and unequivocal’ language was used to confirm 
this.  
 
It is therefore evident that a broad but also tailored approach is 
advisable when specifying the particular proceedings that the 
employee is waiving their right to bring. In Hinton the Court said that 
it would not be good practice for agreements to list every form of 
employment right known to the law. Each agreement should therefore 
be tailored to the particular employee’s circumstances.  
 
The above rules only relate to statutory claims so a sweeping 
statement regarding common law claims would be sufficient.  

• Clause stating statutory conditions satisfied 

Palinhakkara v BT plc demonstrates that the clause confirming 
that the relevant statutory provisions for each statutory claim have 
been satisfied must be drafted carefully. In the case, the agreement 
confirmed that the requirements regarding the settlement agreements 
legality had been satisfied however, failed to provide a declaration 
that the conditions set out in the Race Relations Act or the Sex 
Discrimination Act had been complied with.  
 
The Court held that P’s claims relating to race and sex had not been 
compromised in the agreement and she was therefore able to bring 
them against the employer. 

• The role of the relevant adviser and the extent of the advice 

The independent adviser must advise the employee on the terms and 
effect of the settlement agreement, in particular its effect on their ability 
to bring a tribunal claim under the relevant legislation. McWilliam held 
that this requirement does not extend to the relevant adviser advising 
on whether the deal on offer is a good one or whether they think the 
employee should accept it.  
 
On appeal, McWilliam also held that generic advice given by panel 
solicitors in a group presentation to employees did form part of the 
advice given to each employee. It is important to note that the ‘group 
presentation’ only formed part of the advice, the other integral part 
was individual meetings with each employee.  
 
From these cases it is clear that the statutory requirements are strictly 
enforced and failure to adhere to them could have catastrophic 
consequences for any settlement agreement. It is therefore 
imperative that your settlement agreements comply with the statutory 
requirements and that you are aware how these requirements have 
been interpreted. If in any doubt regarding settlement agreements, 
please contact our Head of the Employment Relations Unit,  
Mark Gray.

As highlighted, settlement agreements are a statutory mechanism whereby the 
employment contract is ended on agreed terms. 

<< Front page

Great service... Great people...
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Common clauses in settlement agreements 

In addition to settling claims, settlement agreements can be used to 
end the employment relationship on agreed terms; these terms can be 
tailored to specific requirements and circumstances.  
 
This article outlines the typical clauses and demonstrates the flexibility 
of settlement agreements;  

• Termination date – this is crucial in determining the amount of 
pay and benefits that the employee will receive. This can be a 
tactical point, especially if bonuses are due to be calculated and 
received. 

• Payment of outstanding expenses, loans, training costs – if 
the employee has a season ticket loan, cycle to work scheme 
benefit or a training costs agreement which is to be repaid on 
termination the method of repayment/deduction from salary must 
be addressed. 

• Payment of lieu of accrued but unused holiday – a 
calculation of the accrued but unused holiday and the sum to be 
paid in respect of this should be included. 

• Payment in lieu of notice – providing the contract allows for 
PILON, the agreement must clearly state that this applies and 
when the payment will be made and employment terminated. 

• Taxation – there are specific but complicated tax rules regarding 
payments on termination of employment. A £30k tax free 
exemption is available in certain specific circumstances but 
this is not always clear cut. In any event, if tax is not paid a tax 
indemnity should be given by the employee in connection with 
any tax demands connected with employment.

• Compensation for loss of employment/waiver of claims – 
the employer may offer such ex-gratia payments in addition to 
compensation for the waiver of statutory claims. The level of such 
payments is an area with significant potential for negotiation.

• Continuation of benefits after employment – such as 
healthcare, life assurance. The agreement should make clear if, 
and for how long these benefits continue. It may be possible to 
allow them to continue following termination of employment with 
the former employee making contributions at a preferential rate.

• Pension enhancements/transfer – employers pension 
contributions up to the termination date, the employees accrued 
entitlement and how this will be dealt with following termination 
will require specific attention in the agreement.

• Return/purchase of company property – these clauses 
can deal with the return or purchase and transfer of company 
property such as a company car.

• Contribution to legal fees – As the employee is required to 
obtain independent advice in order for the agreement to be 
binding and the agreement is in the interests of the employer, it is 
common for a contribution to these legal fees to be offered.  

• Withdrawal of proceedings – If proceedings have been issued 
then the agreement should confirm the withdrawal of these 
proceedings and the settlement sum (if any) provided in respect 
of each.  
 

• Warranties – from the employee to confirm that they do 
not have another job offer (as this may affect the amount of 
compensation) and that they have not committed a breach of 
contract which may otherwise allow the employer to terminate 
the contract.  

• Agreed reference – the parties can agree a reference; this 
can be especially important in cases of poor performance or 
misconduct. This is also an area for negotiation.  

• Resignation from all directorships, offices, trusteeships 
– directorships will not automatically end at the same time as 
employment; the employee director must resign or retire and the 
settlement agreement can address this.

• Garden leave – the period, restrictions and conditions on the 
employee can be stated here. This can include exclusion from the 
employers premises, prohibition on access to IT systems and/or 
any limited support/assistance that the employee is expected to 
provide. 

• Restrictive covenants – if there has been a breach of contract 
it is likely that these covenants will fall away. The settlement 
agreement presents an opportunity to resurrect or amend 
restrictive covenants, depending on the business needs. 

• Confidentiality – the implied duty of confidentiality should be 
reiterated. A clause confirming that the terms of the agreement 
remain confidential between the parties is common.  

• Agreement on announcement or press releases – the 
departure of a senior executive may attract media attention, the 
employer may also be required to inform the market. An agreed 
announcement press release ensures that both employee and 
employer are shown in a positive light. 

 
There is therefore a lot of room for negotiation in each of these clauses 
and each settlement agreement will be different. In high volume 
dismissals, a standard settlement agreement can be negotiated 
on behalf of the effected employees. Thus preventing multiple 
negotiations, on different terms, for different employees taking place. 
Conversely, in the case of individual dismissals the agreement can be 
tailored to the employees circumstances/core employee concerns.

Settlement agreements are designed to compromise actual or potential claims that 
an employee may have against an employer. The employee will waive their rights to 
make these claims in return for compensation from the employer. 

Great service... Great people...
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HR Guardian
Employment Law insurance that protects your business

Click here to find out more >>

Key contacts

Kevin Jones 
Partner 
Bristol office 
0845 209 1140 
kevin.jones@clarkewillmott.com 

Sharon Latham 
Partner 
Bristol office 
0845 209 1332 
sharon.latham@clarkewillmott.com 

Marc Long 
Partner 
Southampton office 
0845 209 1581 
marc.long@clarkewillmott.com 

Kate Gardner 
Partner 
Taunton office 
0845 209 1420 
kate.gardner@clarkewillmott.com 

Lindsey Bell 
Partner 
Manchester office 
0845 209 1863 
lindsey.bell@clarkewillmott.com Click here to download our Employment Brochure >>

enterprise HR
Made to measure HR and Employment Law 
Solutions because one size doesn’t fit all

Click here to find out more >>

<< Front page

Emma Hamnett 
Senior Associate 
Manchester office 
0845 209 1878 
emma.hamnett@clarkewillmott.com

Mark Gray 
Head of Employee Relations Unit 
Bristol office 
0845 209 1148 
mark.gray@clarkewillmott.com

<< Front page

Great service... Great people...

http://clarkewillmott.com/content/documents/HR%20Guardian.pdf
http://www.clarkewillmott.com/our-people/j/kevin-jones.php
mailto:kevin.jones%40clarkewillmott.com?subject=
http://www.clarkewillmott.com/our-people/l/sharon-latham.php
mailto:sharon.latham%40clarkewillmott.com?subject=
http://www.clarkewillmott.com/our-people/l/marc-long.php
mailto:marc.long%40clarkewillmott.com?subject=
http://www.clarkewillmott.com/our-people/g/kate-gardner.php
mailto:kate.gardner%40clarkewillmott.com?subject=
http://www.clarkewillmott.com/our-people/b/lindsey-bell.php
mailto:lindsey.bell%40clarkewillmott.com?subject=
http://clarkewillmott.com/content/documents/employment-brochure-clarke-willmott-llp.pdf
http://clarkewillmott.com/content/documents/enterprise-hr.pdf
http://www.clarkewillmott.com/our-people/h/emma-hamnett.php
mailto:emma.hamnett%0A%40clarkewillmott.com?subject=
https://twitter.com/employment_hr
http://www.linkedin.com/company/clarke-willmott
mailto:emma.hamnett%0A%40clarkewillmott.com?subject=


If you would like to receive future editions of Employment Matters 
by email, please email news@clarkewillmott.com 
 
Disclaimer: This briefing is intended to highlight issues only for the purposes of general interest and is not intended to be a comprehensive 
statement of the law.  Although we have taken care over the information, you should not rely on it as legal advice.  We do not accept any liability to 
anyone who does rely on its content.  
 
Clarke Willmott LLP is a limited liability partnership registered in England and Wales with registration number OC344818. Authorised and regulated 
by the Solicitors Regulation Authority (SRA number: 510689), whose rules can be found at www.sra.org.uk/handbook. Its registered office and 
principal place of business is 138 Edmund Street, Birmingham, West Midlands, B3 2ES. Any reference to a ‘partner’ is to a member of Clarke 
Willmott LLP or an employee who is a lawyer with equivalent standing and qualifications and is not a reference to a partner in a partnership.
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