
In a recent High Court case a couple brought a claim 
against Lloyds TSB Private Banking for the provision of 
alleged negligent investment advice. The claim failed.

In January 2007 Mr and Mrs Worthing 
invested £700,000 with Lloyds TSB Private 
Banking (Lloyds). The investments made were 
subsequently realised by Mr and Mrs Worthing in 
July 2008 at a loss of over £42,000. Mr and Mrs 
Worthing alleged that Lloyds was negligent in its 
advice, particularly in recommending a medium 
risk investment portfolio when they only wanted a 
low risk investment.

The advice given

Mr and Mrs Worthing were successful business 
people who sold a business in September 
2006 for approximately £5 million and who 
subsequently instructed Lloyds to advise them on 
the investment of part of the proceeds.

As part of its advice, the Lloyds adviser took the 
couple through the standardised process and 
documentation used by the Bank, including a 
Risk and Planning document intended to assess 
investors’ capacity and appetite for risk. Lloyds 
operated four different investment profiles ranging 
from “Cautious” at one end of the scale through 
“Balanced” and “Progressive” to the portfolio with 
the highest risk profile, “Adventurous”. Both of the 
couple were assessed as having a Progressive 
attitude to risk but indicated that they disagreed 
with this assessment. The overall risk assessment 
was “Balanced” with which they both agreed.

The Financial Planning Report given to the couple 
contained a warning that adopting the Balanced 
profile would significantly increase the overall risk 
profile of the couple’s portfolio (which prior to 

the couple engaging Lloyds had held very high 
cash balances). In addition, the Personal Fact 
Find Document contained a declaration stating 
that the couple understood the adviser’s advice 
was based on the information contained in that 
and other documents. In January 2008 the Bank 
wrote to the couple asking them to update them if 
there had been any change in their circumstances 
or requirements and reminding them that their 
portfolio profile was Balanced. The couple did not 
respond to this letter.

At a review meeting held two months later the 
couple explained that a £400,000 cash reserve 
which they had set aside for the payment of 
capital gains tax had in fact been used in gifts to 
family members. They had arranged an overdraft 
to pay the tax which they had hoped to pay off 
from the proceeds of sale of some commercial 
property. However, the properties had failed 
to sell. The Lloyds adviser put forward several 
options to them, including selling some of the 
Fixed Interest element of the portfolio in order 
to pay off the borrowing, but cautioned against 
selling the whole portfolio which was showing a 
loss because of general market falls occasioned 
by the financial crisis. 

In July 2008, the couple instructed the Bank to 
realise the whole portfolio at a loss, partly in order 
to pay off the overdraft. 

Continued on page 2
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Our lead article this month 
will be of interest to many 
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and concerns a failed claim against a 
Bank for alleged negligent advice. The 
case illustrates the need to have robust 
procedures in place to identify risk profiles, 
the need to communicate clearly with 
clients and to document your advice.

We also look at the rise in “silver divorce” 
and how pre-nuptial agreements can be 
used to protect property acquired before 
marriage. Inheritance tax is featured in a 
look at tax planning for siblings and the 
reliefs that are available for executors and 
recipients of failed lifetime gifts when stock 
market prices are on the slide.

If you or your clients dream of retiring to 
a better climate then our article on the 
capital gains tax issues arising on the 
retained UK home may be of interest and, 
to close this month’s issue, we look at the 
possible revival of a perennial tax planners’ 
favourite: the nil rate band discretionary 
Will trust.

I hope that you and your families have a 
very happy Christmas and we look forward 
to sending you our next issue in the New 
Year.

Anthony Fairweather
Partner
0845 209 1265* / 0117 305 6265
anthony.fairweather@clarkewillmott.com
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Mr and Mrs Worthing alleged that they had not realised that a Balanced 
portfolio was being used and that they had believed their portfolio was 
relatively low risk. They brought proceedings against the Bank.

The Court’s decision

As the couple did not bring their claim against the Bank until 2013, the 
limitation period with regard to the initial advice given by the Bank had 
expired but they based their claim on the Bank’s alleged later failure to 
correct that wrong advice and subsequent advice to retain the investment.

The court found that the initial advice was not incorrect in that the Bank 
had taken adequate steps to explain the nature and implications of the 
Balanced profile. The documentation was “clear and straightforward in its 
explanations of the risks” and the risk assessment was a robust method 
properly applied. 

The court concluded that the Worthings “understood what they were 
getting and got what they wanted”. 

As the judge had concluded that there had been no error in the original 
advice, it followed that there had been no failure on Lloyd’s part to correct 
incorrect advice.  The court also stated that, even if the original advice had 
been incorrect, the Bank was not under a continuing contractual duty with 
regard to it and thus it was not possible for the couple to avoid the limitation 
problem with regard to the 2007 advice in this way.

For further information please contact: 
Stuart Thorne
Partner 
0845 209 1015* / 0117 305 6105 
stuart.thorne@clarkewillmott.com 

Claim against bank for alleged negligent advice fails in the High Court: 
continued
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Silver divorce: protecting pre-acquired wealth

The statistics also reveal that marriages involving the over 60s are rising 
more quickly than for any other age group and this raises many issues 
regarding the protection of pre-acquired wealth and business interests. 

Clarke Willmott’s family team is increasingly being asked to provide advice 
about pre-nuptial agreements. These documents are still not legally binding 
in this country, but we are finding that the courts will consider upholding the 
terms of the agreement if it was entered into freely with a full appreciation of 
its implications, unless in the circumstances presented to the court it would 
not be fair to do so. 

How can your clients protect their pre-acquired wealth? 

The court has set out some factors which would affect whether and how the 
pre-nup would be upheld. These are set out as follows:- 

•  has there been any duress, fraud or misrepresentation? 

•  has any undue pressure been placed upon a party, or has there been 
exploitation of a dominant position? 

•  have the parties taken legal advice? 

•  was financial disclosure provided before signing the agreement? 

•  did the parties intend that the agreement would be binding upon them? 

•  the age, maturity, previous experience of relationships and marriage 
will be considered, and whether the marriage would actually have gone 
ahead without the pre-nup 

•  was there sufficient time between signing the pre-nup and the 
marriage? There should have been at least 21days before the marriage. 

A significant factor in upholding the agreement, however, is fairness. If, in 
the circumstances that are presented to the court, the settlement provided 
for would not be fair, it is unlikely that the court will uphold the terms. For 
example, a couple may agree to keep their finances separate, but if one of 
the couple is later required to become a full time carer for the other, the court 
might consider it unfair to uphold the pre-nuptial agreement.

For further information please contact:

Rayner Grice 
Partner 
0845 209 1382* / 0117 305 6382 
rayner.grice@clarkewillmott.com

Caroline Young 
Legal Executive 
0845 209 1404* / 0117 305 6404 
caroline.young@clarkewillmott.com

Figures from the Office of National Statistics (ONS) show that the number of people 
divorcing who are aged 60 and over has increased by 73% when compared to 1991 
figures. 
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The vexed question of how UK inheritance tax (IHT) law should apply to siblings has 
again been drawn into the media, partly prompted by a question from Lord Lexden 
in the House of Lords on 9 September. 

Commentators such as Lord Lexden are concerned that when siblings die 
their whole estate in excess of the IHT nil rate band (currently £325,000) is 
potentially liable to IHT at 40%. While civil partners and married couples can 
claim exemption from IHT on any gifts between them, either in lifetime or on 
death, no equivalent exemption exists for gifts between siblings, and siblings 
cannot marry or become civil partners in order to gain the advantage of this 
exemption.

The question of whether siblings should be permitted to enter into civil 
partnerships was the subject of litigation ten years ago when two sisters took 
the issue to the European Court of Human Rights, without success. The 
sisters had lived together all their lives; a common domestic arrangement 
that is becoming more popular as an option for home ownership.

Tax planning for siblings

Given that the position with regard to civil partnerships or same sex marriage 
is unlikely to change, what could siblings in this situation consider in order to 
reduce their potential IHT liability? In many of these cases, as with married 
couples, both siblings may wish their joint estates ultimately to pass to the 
same beneficiary, so a review of their Wills could help the situation.

Take the example of Margaret and Kathryn who are siblings in their 70s who 
have lived together for 20 years. Their joint estate, including the property 
which they bought together, is worth in the region of £800,000, divided 
equally between them. They would both like their assets to ultimately pass 
to their elder brother’s two children, Charlotte and Beth.  The sisters’ current 
Wills leave everything to each other in the event of one of them dying. On the 
death of the first of the sisters, there will be IHT payable, on current rates, of 
£30,000 and the IHT bill on the second death will be £178,000, a total tax 
bill of £208,000. 

How could Margaret and Kathryn change their Wills? 

The sisters could consider incorporating a discretionary trust of the IHT nil 
rate band into their Wills on the death of the first of them, under which the 
survivor of the two sisters and their nieces could potentially benefit. The IHT 
bill on the first death would be unchanged at £30,000, but on the second 
death the assets in the survivor’s estate would amount to £445,000, as 
£30,000 will have been paid in IHT and £325,000 of the remainder will be in 
the discretionary trust and outside of the survivor’s estate. The IHT bill on the 
second death, at current rates, would be £48,000 leading to a total tax bill of 
£78,000, a £130,000 reduction on the bill that would otherwise have been 
payable.

It is important to ensure that each sibling has sufficient in his or her estate to 
use the IHT nil rate band on the first death and this might mean severing the 
joint tenancy on any jointly owned property. Putting part of the property into 
the trust will mean that the share owned by the surviving sibling will benefit 
from a valuation discount of 10%-15% to reflect the difficulties of selling 
a part share on the open market. Any transfer of assets between siblings 
for tax planning purposes will be a potentially exempt transfer, and subject 
to IHT if the donor does not survive by seven years, so it is preferable to 
consider estate planning at the time assets are acquired if at all possible.

Other tax planning measures

When the new residence nil rate band (RNRB) comes into effect from 
2017/18 an additional IHT allowance of £175,000 (when fully in force) will be 
available to a testator who leaves an interest in a residential property (which 
he or she has occupied) to a direct descendant in his or her Will. If one of the 
siblings has children it will be important to ensure that he or she makes a gift 
of a sufficient share of the house to his or her children.  

Siblings and inheritance tax planning

To use the above example if Margaret had a child, who both she and 
Kathryn wished to benefit in their Wills, then in order to qualify for RNRB 
Margaret would need to leave a share in the house worth at least £175,000 
to her child (or to an interest in possession trust for their benefit) in order 
that the RNRB can be claimed. If the whole house passed to Kathryn on 
Margaret’s death then no RNRB can be claimed on Kathryn’s death as 
Margaret’s child is not Kathryn’s direct descendant.

For financial planning purposes, it will also be important that provision is 
made for payment of any IHT due on the first death, although the instalment 
option, allowing payment over ten years, subject to interest, will be available 
in respect of any IHT liability relating to real property. It may be advisable for 
siblings to consider taking out an appropriate life policy written in trust to 
cover the estimated IHT due on the first death.

IHT planning for siblings, both to reduce the overall IHT liability, and to plan 
for payment of tax on the first death, is as essential as it is for unmarried 
couples. As in Margaret and Kathryn’s case options do exist but forethought 
is essential.

For more information please contact:  
Jane Halton
Partner 
0845 209 1417* / 0117 305 6417 
jane.halton@clarkewillmott.com 
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Free information about private client tax and legal developments

Would you like to receive additional free information about tax and the law that is relevant to 
you as a professional dealing with private clients and their wealth management? 
Clarke Willmott’s Private Client Extranet is designed specifically for financial intermediaries and other advisers and is quick and easy to sign up for and 
free to access.

On our extranet we publish downloadable information sheets on a variety of topics that are relevant to private clients, including trusts and tax for both 
lifetime and post-death planning, as well as family law, long term or elderly care and capacity issues.  All of our information sheets are available in a 
printable format if you would like to hand them to your clients.

Our news section is updated regularly (usually once a week) with articles in which we discuss topical private client and tax issues.

Registration is free and takes only a few minutes. Access to the extranet is then available to you at any time. We will not clutter up your in box with 
emails that you might not want to receive.

Click here to register today and please feel free to tell any colleagues who you think might benefit. Please note, however, that the extranet is not suitable 
for direct access by clients and is intended as a tool to help the professional intermediary.
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A market rout and inheritance tax reliefs

 

In the past, 
markets have recovered lost ground 
over time so, unless an individual has 
been forced to realise part or all of their 
portfolio, the losses will be paper losses 
only at this stage. 

What advice is there for clients who have had 
to sell shares at a time of market turmoil? For 
example, the executors of a deceased person’s 
estate may have to realise shares to pay tax, legacies 
or other liabilities. What is the inheritance tax (IHT) situation 
for those estates if the shares have been realised at a price below 
their Probate valuation? Is there a solution if a client made a gift of 
some of their shares to their children last year and then dies when the 
shares are worth less? In those situations, reliefs do exist within the IHT 
legislation to alleviate the position.

Sam’s estate and IHT relief for loss in value

Take the example of Sam’s estate. Sam died in September 2014. He owned 
a share portfolio which his executors realised on 24 August 2015 to pay 
estate liabilities, making a total loss of £75,000. The sales in question were 
made by the executors of Sam’s estate and they took place within one year 
of his death. 

As the shares were sold at an overall loss, Sam’s executors will be able to 
make a claim for relief under ss178-189 Inheritance Tax Act 1984 (IHTA). 
This claim must be made within four years of the end of the one year period 
during which qualifying sales can be carried out. The effect of the relief will 
be to substitute the lower sale price for the probate value of the shares 
which should lead to an IHT refund for Sam’s estate. It should be noted that 
the sales have to be carried out by the executors (and not, for example, by 
Sam’s beneficiaries) and the shares sold must be qualifying investments. 
Listed stocks and shares are qualifying investments but shares traded on 
the Alternative Investment Market are not.

What would the position be if Sam had not retained the shares until 
his death, but had instead given the portfolio worth £500,000 to his 
children in January 2014?  

The gift of shares to his children would be a failed potentially exempt transfer 
and IHT would be payable on the gift on the value in excess of Sam’s nil rate 
band of £325,000. The shares received by the children, who are liable to 
pay the IHT unless Sam provided otherwise in his Will, are now worth less 
than £500,000. Again, if the children make a claim pursuant to ss 131-140 
IHTA within four years of Sam’s death, then the lower value of the shares at 
the date of Sam’s death will be substituted for the higher value at the date of 
gift and the IHT charged on the failed gift will be reduced accordingly. Unlike 
with claims made for shares sold at a loss during the administration of an 
estate, the whole portfolio does not have to be realised at a net loss, but 
each shareholding will be considered individually.

Although the IHT payable on the failed lifetime transfer will be reduced, it 
is important to note that the value of the failed gift taken into account to 

calculate the IHT due on Sam’s death estate will remain at £500,000, 
the value at the date of the gift. This means that, although the IHT due 

on the failed gift will be relieved by this claim, the IHT which may be 
due on the death estate will not be reduced.

Finally, it should be noted that if you advise trustees and a 
trust comes to an end, or partial end at the time of a stock 
market downturn, there will be a deemed disposal of the 
trust assets for capital gains tax purposes if a beneficiary 
becomes absolutely entitled as against the trustees. This 
could lead to the trustees incurring losses, and if the 
trustees are not able to offset those losses against trust 
gains, they will be transferred to the beneficiary who 
receives the assets on which the loss arose.  

For further information please contact: 
   Kelly Greig 

Partner 
0845 209 1042*  
/ 0117 305 6042 
kelly.greig 
@clarkewillmott.com

Recent stock market instability following fears of a slowdown in China’s economy 
caused billions to be knocked off the major share price indices. 
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Retirement abroad and tax on UK property

The position before 6 April 2015

Before 6 April 2015, anyone who was non-resident for tax purposes in a 
particular tax year, would generally not be liable for CGT when they disposed 
of UK property which they owned directly. Any property gains made after 5 
April 2015 are now liable to a potential CGT charge on disposal, despite the 
fact that your client may be resident abroad.

Is a CGT bill inevitable?

It should be noted that only the gains made since 5 April 2015 are brought 
into the charge to tax; any gains from the date that your client acquired the 
property until 5 April 2015 are not chargeable. For example, Michael retires 
to Spain in February 2015. He sells a property in England, exchanging 
contracts on 2 June 2017, selling the property for £850,000 and incurring 
£10,000 disposal costs. Michael acquired the property for £350,000 in 2000 
but its value on 5 April 2015 was ££825,000. Michael will only be liable 
to CGT on the £15,000 net gain since 5 April 2015, most of which will fall 
within his CGT annual exemption.

Principal Private Residence exemption

If your client owned a property in the UK which they occupied as their only 
or main home until their retirement abroad, they may qualify for the principal 
private residence (PPR) exemption. This may exempt the gain entirely from 
CGT. 

It is important to note two points:

•  PPR is only available if your client occupied the property as their only or 
main residence; it is available to exempt the gain for the entire period of 
their occupation plus the last 18 months of ownership. (There are other 
rules which say that up to three years of absence from the property for 
any reason is permissible but this requires the individual to live in the 
property before and after the period of absence).

•  PPR can now only be claimed if your client or their spouse or civil 
partner was living in the UK in the tax year of disposal or if they stayed 
overnight in the property, or in another property in the UK in which 
they have an interest, on at least 90 days during each of the tax 
years in which they are claiming PPR. The 90 days do not have to 
be consecutive. It should also be noted that if they are resident in the 
property for this amount of time it is possible that they might remain or 
become UK resident for tax purposes under the statutory residence 
test.  

A day counts towards the 90 day test if the taxpayer or his spouse 
or civil partner is in the house at the end of the day (taken as being 
midnight), or is in the house at some point during the day and then 
stays there overnight, even though they were not actually there at 
midnight.

Practical points

•  It would be sensible have a valuation carried out now, to state the 
property’s value as at 5 April 2015. If your client intends to retain the 
property for some years, this may help them in agreeing a value as at 
that date with HMRC in due course. It will also give them a baseline 
against which to assess future growth in the value of the property and 
consider the tax liability when a potential disposal is considered. HMRC 
advises that it would certainly be sensible to keep a record of the 
condition of the property at that date and any special factors that could 
affect its value.

•  If your client is in the UK for sufficient time in each tax year following 
retirement to qualify for PPR, only the 18 months from when they cease 
to occupy the property is covered by PPR.

•  If a UK CGT liability is inevitable at some point (perhaps your client 
intends to retain the property but does not intend to come back to the 
UK after retirement, or they will only return for a few weeks a year), 
then, if the property is in the sole name of one of a married couple 
or couple in a registered civil partnership, it may be worthwhile to 
transfer the property into joint names to benefit from two CGT annual 
exemptions and possibly two lower rates of CGT if both partners have 
unused basic rate income tax bands.

•  PPR letting relief may apply if your client has occupied the property 
before he or she left the UK and has subsequently let it.

If your client is facing a potential charge to UK CGT and also a charge to 
tax in the country to which they have retired, then double tax treaties exist 
in some cases to ensure that they are not taxed twice on the same gain in 
different jurisdictions.

For further information please contact: 
Gillian Kennedy-Smith 
Senior Associate 
0845 209 1095* / 0117 305 6095 
gillian.kennedy-smith@clarkewillmott.com

If you advise clients who are planning to retire abroad in the near future, but retain a 
home in the UK, it is important to note that on 6 April 2015 the capital gains tax rules 
changed and your client will become potentially liable to CGT when they sell that UK 
property.
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The revival of the nil rate band discretionary Will trust? 

This reason to include a nil rate band discretionary trust in Wills fell away 
after the introduction of the transferable nil rate band in 2007. However, nil 
rate band discretionary trusts retained a number of uses after 2007 and 
recent IHT developments may have added two further reasons to revive this 
form of planning.

The demise of the pilot trust

In recent years it has been common for couples to leave their estates so 
that on the second death the estate is left to several pilot discretionary 
trusts created during lifetime. This had the advantage of flexibility, and the 
discretionary trusts were ideal vehicles for long-term family tax planning, 
while at the same time having an IHT advantage as each pilot trust had 
its own IHT nil rate band. This meant that if the value of the assets in each 
trust remained below the IHT nil rate band there would be no ongoing IHT 
charges. 

The ability to manage ongoing IHT charges in discretionary trusts which are 
financed on death in this way will come to an end when the Finance (No 2) 
Bill 2015 is enacted shortly. The new legislation will provide that, if assets are 
added to a number of discretionary trusts on the same day, then the value of 
the additions will be taken into account in calculating the ten yearly and exit 
charges in each trust. There are exceptions to this rule if the testator dies 
before 6 April 2017, and has a Will which makes additions to multiple pilot 
trusts and that Will is in substance the same as before 10 December 2014; if 
a trust was created before 10 December 2014 and has no assets added to 
it after that date; or if there is an addition which is less than £5000.

Given these changes to the tax rules, it may be beneficial for each of a 
married couple, who still wish to take advantage of the inherent flexibility of 
discretionary trusts, to include a nil rate band discretionary trust in their Wills, 
to come into effect on the first death. The trust created on the first death will 

receive funds at a different time from the discretionary trust or trusts created 
on the second death. This means that if the value of the assets in the first 
discretionary trust remains below the nil rate band there will be no ten yearly 
or exit charges payable on this part of the joint estate.

The taper threshold and the residence nil rate band

A second reason to consider a nil rate band discretionary trust in some 
circumstances arises as a result of the residence nil Rate band (RNRB). 
When this is fully in effect in 2020/21 it will be worth £140,000 to married 
couples and couples in registered civil partnerships who qualify for it. 
However, those couples with estates of between £2 million and £2.7 million 
will find that the RNRB is gradually withdrawn until it reduces to nil for a 
couple with an estate of £2.7 million.

For these couples there is scope to use a nil rate band discretionary trust 
on the first death to reduce the survivor’s estate and to qualify for a greater 
RNRB. For example, Michael and Anna have joint assets of £2,300,000. 
If they leave everything to each other, on the second death they will have 
an IHT bill of £580,000. However, if they leave £325,000 to a discretionary 
trust on the first death, then their entitlement to the RNRB on the second 
death will be increased and the IHT bill reduced to £520,000; a £60,000 IHT 
saving.

So just as fashions are reputed to repeat themselves we may see more of a 
familiar planning device in the years to come: the nil rate band discretionary 
trust may be on trend again. 

For further information please contact: 
Catherine Elliott 
Partner 
0845 209 1045* / 0117 305 6045 
catherine.elliott@clarkewillmott.com
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Many advisers will remember that before 2007 nil rate band discretionary trusts 
were frequently used in the Wills of married couples to ensure that both partners’ 
inheritance tax (IHT) nil rate bands were used.
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