
Welcome
to the Autumn edition 
of Retail Line
Since our last edition, summer has come 
and gone, plans to reform Sunday trading 
hours have been put on hold and the crucial 
Christmas sales period has begun.  We take 
this opportunity to wish you all a very merry 
and, most importantly, prosperous festive 
season.

The recent cyber attacks on Carphone 
Warehouse and TalkTalk confirmed how an 
organisation’s website has become integral to 
its core business. Keeping ICT infrastructure 
up to date is a constant concern for retailers 
and in this edition of Retail Line we look at the 
key considerations of technology refresh. 

Our property experts consider a recent case 
concerning the forfeiture of a lease and 
advise on some of the issues to be aware of 
when taking out title indemnity insurance.  

New legislation came into force in October 
which will particularly affect retailers and 
their suppliers.  We look at the new duty for 
organisations to be transparent about the 
measures they are taking to prevent slavery 
in their supply chains; and at new remedies 
available to consumers who have purchased 
goods on the basis of a misrepresentation.
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Can a landlord benefit from a windfall gain 
following a tenant’s breach of contract?

In a recent case the Court of Appeal considered 
whether to grant relief from forfeiture of a lease, 
when the forfeiture would result in an unexpected 
windfall gain for the landlord.

In Freifield and Anor v. West Kensington Court 
Limited (2015) the Court of Appeal considered 
the question of when relief from forfeiture should 
be given and upon what terms.  

Freifield was the tenant under a head lease 
of mixed use premises which was sublet to 
numerous subtenants.  Freifield was not in 
occupation but was in receipt of substantial 
rents and its leasehold interest had a value in 
the region of £1m to £2m.  This asset would be 
completely lost if the lease was forfeited and relief 
was not granted.  

Freifield breached its lease by granting a 
sublease (without the landlord’s consent) to a 
Chinese restaurant which caused nuisance and 
annoyance to the residential lessees in the block, 
the majority of whom were shareholders in the 
landlord management company.  Thus they had 
an added incentive to forfeit the lease.  

The landlord forfeited Freifield’s lease for 
breaching the alienation provisions and Freifield 
applied to the Court for relief.  Freifield was 
particularly concerned by the very serious loss 
to it of a valuable asset which would result in an 
unmerited windfall gain to the landlord if relief 
from forfeiture was not granted.  At first instance 
the Judge found that the tenant had deliberately 

breached the terms of the lease and because 
they had wilfully failed to remedy the breach, their 
case “fell a long way short of what was needed 
to obtain relief from forfeiture”. 

On appeal to the High Court Freifield argued that 
relief should be granted to it on condition that 
the lease would be sold within six months.  This 
would give the landlord the comfort of knowing 
that Freifield would no longer be its tenant but 
would not give the landlord the unmerited windfall 
gain.  The High Court dismissed the appeal as it 
was unwilling to be swayed by the “no windfall” 
argument, in circumstances where the tenant 
had wilfully breached the lease and was “simply 
reaping what they had sown”.  

Freifield appealed to the Court of Appeal.  The 
Court of Appeal held that the Trial Judge had 
misdirected himself.  They did not consider 
that a finding of deliberate breach precludes 
consideration of the no windfall principle.  The 
Court granted relief, emphasising that the 
purpose of the reservation of a right of re-entry, ie 
a forfeiture clause, is to provide the landlord with 
security for the performance of the covenants, it 
was not an additional penalty.  Arden LJ stated 
that whilst the Judge was “clearly right to make 
findings about the wilfulness of the breach, this 
does not enable the landlord to take advantage 
of a breach by which he is not irreparably 
damaged.”  

Continued on page 2

Forfeiture is a powerful remedy for a serious breach 
of a lease, allowing the landlord to bring a lease to an 
end forthwith, but potentially depriving the tenant of a 
valuable asset.
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A landlord cannot benefit from a windfall gain despite the tenant’s 
breach of a lease: continued
Some commentators see the decision  as a step too far and criticise it for 
encouraging tenants to breach their leases with impunity.  An alternative 
view is that, in the particular circumstances, the Court considered that 
depriving the tenant of its valuable asset would have been disproportionate 
despite the wilful breach.  The Court used its wide discretion to find a 
creative solution to protect the landlord while preserving the value of the 
asset for the tenant.  

This case shows that there are no hard and fast rules in respect of the 
circumstances in which the Court will grant relief from forfeiture and that 
each case will be decided on its merits.  The Court has a wide discretion 
and should exercise a balance between forfeiture providing effective 
security to ensure compliance with covenants, without excessively penal 
consequences.

For further information, please contact: 
Bonnie Martin 
Partner 
0845 209 1416* / 0117 305 6416 
bonnie.martin@clarkewillmott.com

A recent case in the High Court found that a director who took professional 
advice shortly before his retail company went into liquidation, was not in breach 
of his statutory directors duties when the company defaulted on payments in a 
transaction. The Claimant liquidator had no route to a personal claim against the 
Defendant in the absence of a Personal Guarantee. 
Facts

The Defendant was a director and the majority shareholder of a retail 
company Pro4Sport.  In 2012 a reduction  in the company’s credit facility 
had a serious effect on the company’s cashflow and the defendant took 
professional advice regarding insolvency.  As a result of that advice, the 
company went into voluntary liquidation, and the Claimant was appointed 
as the liquidator. 

Shortly afterwards the Claimant sold the assets of the business to the 
Defendant’s new company on a deferred consideration basis. The 
Defendant’s company, the Defendant and the Claimant all received legal 
advice on the transaction. No secondary security was sought to protect the 
Claimant, either by way of a charge on the assets of the new company, or 
by way of a Personal Guarantee offered by the Defendant.  The Defendant’s 
company initially kept up with the repayments under the agreement, 
but eventually fell into arrears; ultimately the second company also went 
into liquidation, with 50% of the deferred consideration still owed to the 
Claimant.

The Claimant sued the Defendant personally for breach of duty, but lost 
on the basis that the Defendant had acted in good faith and had not done 

anything wrong; he had honestly believed he was acting in the best interest 
of the company and had simply been a victim of circumstance in the failure 
of his business. Both parties had been fully advised on the transaction and 
as such entered into it “with their eyes wide open”.  In essence the Claimant 
had proceeded with the transaction on a deferred consideration basis and 
at his own risk.

This case is a salutary lesson in the value of secondary security (such as 
a charge on a clean asset or a director’s personal guarantee) to secure 
the position of the seller and manage the risk of default. With secondary 
security in place the Claimant would have been able to take a more 
straightforward recovery action against the Defendant.

It also shows that the Court is not willing to lift the corporate veil in the 
absence of serious wrongdoing on the part of the director.

If you would like to discuss the issues arising from this case further,  
please contact: 
Peter Brewer 
Partner 
0845 209 1718* / 0117 305 6718 
peter.brewer@clarkewillmott.com

Case Update: The value of Secondary Security
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As reported in the summer edition of Retail Line, the Consumer Rights Act 2015 (the 
Act) came into effect on 1 October 2015 with the objective of reducing disputes and 
disagreements between traders and customers. 
For classic car dealers, this means that their customers will have a new 
degree of legal protection, as the transaction is likely to be covered by the 
Act.

The Act sets out the required standards to which goods, such as classic 
cars, must conform. The goods must be of satisfactory quality, fit for 
purpose and as described, which means the car must fit any verbal or 
written descriptions which you have provided.

Whether a classic car matches its description is not always easy and a large 
proportion of classic car disputes arise from alleged misrepresentation. 
If a buyer enters into a contract as a result of a misrepresentation, a key 
question will often be whether they can return the goods and obtain 
a refund (known as rescission) or whether they are limited to claiming 
damages. 

Often a seller’s misrepresentation is only recognised when the purchaser 
begins to restore or modify the car. The practical effect of this is that 
strictly, a court cannot return the seller to his original position by unwinding 
the contract, since the car will have been altered, leaving the buyer’s 
only remedy in damages, which could be minimal. Misrepresentation is a 
complex area of law. Although a party may no longer have a contractual 
right of rejection, the right to reject may still exist if there has been a pre-
contract misrepresentation.   Such rights have recently been enhanced by 
the Act. 

Where there has been a breach of the required standards, the Act provides 
a statutory remedy. The remedies include rejection of the car, having the 
classic car repaired or replaced, or giving a refund.

The new defined right of rejection brought in by the Act is an important 
change. For example, if the buyer discovers a defect within 30 days, 
the new law allows them to reject the product and receive a full refund. 

During this period the consumer does not have to give the dealer the 
opportunity to repair or replace the classic car. This is a radical change as 
the law previously stated that the right to reject was lost after an undefined 
“reasonable period”.

After that 30 day bracket, the buyer can request a repair or a replacement, 
but the dealer will only have one attempt at fixing the issue; if they fail to 
do so, the consumer can pull out of the transaction or demand a price 
reduction. This “one shot” rule is a significant change to the automotive 
industry practice of seeking several attempts to repair a vehicle which has a 
fault. Even if a second unrelated fault later becomes apparent the consumer 
does not have to allow the dealer a further opportunity to repair – they can 
move straight to the right of rejection.

In reality, replacing a classic car is unlikely as each car is unique – this 
leaves the consumer with the possibility of a repair.  If the repair takes too 
long, or causes significant inconvenience, or is not possible, the consumer 
will be able to reject the classic car for a refund or demand some money 
back. The dealer can, however, make a deduction to account for use of 
the car if a consumer rejects it after the initial short term right to reject has 
passed.

Consumers can exercise their rights for up to six years, although it may be 
impractical and difficult for a buyer to argue a case if the car was purchased 
a while ago.

The new legislation will undoubtedly be welcomed by consumers but it will 
bring challenges for car dealers who will need to adapt to all the changes 
and update their policies.

For further information on this issue, please contact:  
David Stedman 
Solicitor 
0845 209 1413* / 0117 305 6413 
david.stedman@clarkewillmott.com

Consumer Rights Act 2015: classic car sales and sellers’ 
representations
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It is also something all organisations dread. Tales of ICT disaster – software 
delivered years late and millions of pounds over budget, systems so 
defective they paralyse an organisation’s core business, major security 
breaches – are enough to make any organisation cling to an outdated but 
basically functional system rather than leaping into the unknown.

As a result, although the general ICT industry recommendation is to carry 
out a full technology refresh over a five to seven year cycle (often shorter 
depending on the sector), with interim upgrades throughout that period, 
many businesses operate on a much longer cycle. This carries hidden 
dangers: “local heroes” (the only people who can keep legacy systems 
working) become effectively unsackable; older versions of infrastructure 
programs such as Windows or IE fall out of support; obsolete infrastructure 
limits, in turn, the options for new applications and so forth.

Accordingly, early and regular attention to technology refresh issues pays 
large dividends, not just in an organisation’s profitability but how flexible 
it can be. Technology refresh concerns arise not only when a business’s 
existing infrastructure ages, but when the business merges, moves into a 
new sector or when the demands of its existing sector change.

The following are the key questions to bear in mind:

•  Whose responsibility is it?

•  How is it financed?

•  When should planning commence?

•  Big bang or incremental upgrades?

•  How to protect the business during the transition from old to new 
technology?

•  Can the adoption of Cloud computing strategies cushion the impact of 
technology refresh?

If an organisation elects for a managed service or outsourced solution to 
handling its ICT, it should always build in responsibilities for technology 
refresh into the initial agreements with the incoming provider.

Effectively, the time to start worrying about technology refresh is when (or 
before) the technology is acquired in the first place, and planning needs 
to be considered on an on-going basis throughout the life of any ICT 
infrastructure agreement.

Fully outsourced solutions typically push the whole responsibility for 
technology refresh onto the supplier, using a so-called “black box” model, 
in which the customer is only interested in the outputs delivered by the 
supplier, and not the technologies used to deliver them. This has benefits 
in terms of costs but downsides in terms of loss of control, and means the 
agreements must pay more attention to key performance indicators and 
concrete means of measuring successful delivery. Furthermore, external 
bench-marking (of the performance of outsourced service providers against 
the market sector as a whole) is becoming more common, and provisions 
for bench-marking should be built into well-drafted outsourced service 
contracts.

Managed service solutions, on the other hand, leave ownership 
responsibilities (and, by implication, technology refresh responsibilities) in 
the hands of the customer. However, managed service providers are often 
in the best position to acquire hardware and software at heavily discounted 
rates, due to economies of scale, and furthermore they may have invaluable 
input into systems architecture. Accordingly, any managed service contract 
needs to encourage suppliers to have constructive input into issues around 
refresh.

One of the much-touted attractions of Cloud computing solutions, which 
include Software as a Service (SaaS), Infrastructure as a Service (IaaS) and 

Platform as a Service (PaaS) is their scalability and, like the fully outsourced 
solutions, how they push infrastructure issues onto the supplier. Set 
against those benefits, though, is the point that even more than with a fully 
outsourced ICT contract, Cloud solutions pass control very completely to 
the supplier and provide a solution which is more uniform and less tailored 
to an organisation’s individual requirements. The lack of control also means 
there are data security issues which need to be tackled specifically in any 
Cloud agreement.

In short, technology refresh issues are integral to any organisation’s decision 
on handling ICT. Businesses need to consider them from the ground up 
including that cost and control are almost always in inverse proportion; 
the higher the degree of control, the higher the cost. Then, working in 
conjunction with their IT consultants (internal or external) and legal advisers, 
they need to ensure that the agreements reflect those priorities and that 
they keep issues of refresh in the foreground throughout the contract life.

Dealing with technology refresh is one of the many ICT services we provide 
to our clients. More information on case studies and issues arising can be 
found in our Technology Brochure or by contacting Susan Hall, Partner in 
our ICT team.

Susan Hall 
Partner 
0845 209 1498* / 0117 305 6498 
susan.hall@clarkewillmott.com

Technology Refresh: Nightmare, Opportunity or Both?

Every organisation depends on information and communications technology (ICT), 
but given the pace of change in the digital world, ICT systems rapidly become 
obsolete. Technology refresh – the process by which an organisation overhauls its 
ICT infrastructure to keep it up to date – is a constant concern.

https://www.clarkewillmott.com/wp-content/uploads/2015/07/Technology-Brochure-201410161.pdf
mailto:susan.hall%40clarkewillmott.com?subject=
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Clarke Willmott is one of the first law 
firms to have received the recently 
launched version 6 of the accreditation 
this year, marking the fifteenth year 
running for successfully securing the 
accolade.

Lexcel is a nationally recognised accreditation which assesses law firms 
and in-house legal departments and gives assurance that a practice meets 
high client care and business management standards.In order to retain its 
full Lexcel credentials, Clarke Willmott underwent a rigorous application and 
assessment process.

Stephen Rosser, Chief Executive, said: “There is a lot of competition in 
the legal sector but our re-accreditation really singles us out as a reliable, 
professional and proficient firm. It demonstrates our commitment to client 
care and best practice and I would like to personally thank the whole of the 
team for their efforts in securing the accreditation.”

Jonathan Smithers, President of the Law Society of England and Wales 
said: “Gaining and maintaining Lexcel is a considerate feat. There are 
many facets of being a Lexcel accredited law firm, including excellence in 
client care. A real commitment to customer service in today’s evermore 
competitive legal services market is vital.“By undergoing the rigorous Lexcel 
application and assessment process, practices can show the positive 
steps which they are taking to help clients in the increasingly diverse and 
complicated legal services market.“The scheme is a beacon of quality to 
clients and potential clients alike.”

Stephen Rosser 
Chief Executive 
0845 209 1339* / 0117 305 6339 
stephen.rosser@clarkewillmott.com

Clarke Willmott receives top accolade from Law Society
Clarke Willmott has received the Law Society’s legal practice quality mark, Lexcel.

Great service... Great people...

In 2003 Stonefield Estates Ltd granted granted a 19 year lease of a 
Folkestone amusement arcade to Dreamland Leisure Ltd. In late September 
last year, during the Folkestone Triennial art project, Banksy used a buff-
coloured exterior wall of the arcade as a “canvas” on which he painted 
an image of an elderly lady, listening to an audio guide, studying a short 
classical column with nothing on it. He painted the part of the wall “above” 
the empty pedestal grey. Apparently his name for the picture was “Art Buff”.

The local council protected it with a large sheet of clear plastic; but a month 
later the tenant removed the entire artwork and the rendering on which 
it was painted and then arranged for it to be exhibited in art galleries in 
the US, where however it did not sell. Litigation ensued and the artwork 
returned to England where, last month the High Court decided it belonged 
to the Creative Foundation, an arts charity to which the landlord had 
assigned all its rights.

The tenant argued that the removal of the artwork and rendering was 
performance of its repairing covenant and that, once the rendering was 
removed, both it and the artwork on it became a chattel to which it as 

tenant was entitled. Its argument was based around the idea that, when 
repairs generate debris, no-one argues that the tenant needs the landlord’s 
permission to dispose of the debris! In this case the debris was said to be 
worth between £300,000 and £470,000.

The Judge took little time in deciding that, as between the landlord and the 
tenant, the artwork, once severed from the building, became the landlord’s 
property. Although the judgment referred to Banksy’s moral right of integrity, 
i.e. his legal right not to have his work altered or subjected to derogatory 
treatment, this point was not at issue. The question remains to be answered 
as to whether a graffiti artist could prevent a property owner altering 
removing his or her work.

But one suspects any test case on this point won’t be brought by Banksy.

For more information, please contact: 
Andrew Campbell 
Consultant 
0845 209 1281* / 0117 305 6281 
andrew.campbell@clarkewillmott.com

Who owns your Banksy mural?
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Employers within the retail and leisure sectors vary significantly in size, but every 
employer has sensitive or confidential information and relationships that need to 
be protected.  This article explores the protections available to an employer and an 
employee’s own duties in relation to such information.

Certain terms are implied into every employee’s employment contract which 
provide protection for employers for as long as the employment contract 
exists.  An implied term is one which may not be written down anywhere, 
but it is nevertheless a fundamental term of the contract. 

For example, it is implied that an employee must not disclose highly 
confidential information akin to a trade secret, either during or after their 
employment has been terminated.  An implied duty of fidelity also provides 
employers with protection against competitive or harmful activities carried 
out by employees.  This essentially means that an employee is not able 
to compete with their employer, make secret profits, make preparations 
to compete with their employer during working hours, or disclose the 
employer’s trade secrets or confidential information without the employer’s 
consent or a legal obligation to disclose the information.  The implied duty 
of fidelity ceases in respect of everything except trade secrets after the 
employment has ended. 

These implied duties can be enhanced with additional protections and 
express terms (i.e. clear written terms in the employee’s contract).   It 
is therefore advisable that employers include enhanced protections for 
their confidential information and legitimate restrictions on the employee’s 
activities (known as restrictive covenants) which will continue to have 
effect after their employment has ended.  Examples of post-termination 
restrictions include:

•  Non competition obligations – which seek to prevent an employee 
from working for a direct competitor for a set period of time after 
termination of employment.

•  Non solicitation of clients – which seek to prevent employees soliciting 
the custom of key clients, customers or employer contacts.

•  Non dealing – which seek to prevent the employee dealing with the 
key clients, customers or employer contacts, even if the approach was 
uninvited.

•  Non poaching of key colleagues – which seek to prevent an employee 
leaving an employer and enticing other key employees to leave with 
them, to move to a competitor or alternative provider.

Important considerations – enforceability and future steps

Any post-termination restriction must be carefully tailored to ensure the 
restriction is enforceable.  The restriction must:

•  protect a legitimate business interest of the employer (i.e. this restricts  
a former employee from using information, obtained during their 
employment,  that could cause damage to the employer’s business if 
used to provide an advantage to the new employer); and

•  be reasonable in scope (i.e. it must go no further than is reasonably 
necessary to protect those interests). 

The scope of the restriction or extent of the restrictive period will depend 
upon the individual’s role and their specific duties or relationship, and the 
particular interest the employer is trying to protect within the sector.  If the 
covenant is drafted too widely it will be at high risk of being determined 
“unreasonable” (and enforceable as a consequence) by the Courts.  

It is important that an employment contract protects your organisation and 
this may mean updating existing contracts; for example if an employee is 
promoted to a more senior role, so that their terms are fit for purpose.  

For further information about the enforceability of restrictive covenants, or if 
you would like to carry out a review of your existing employment contracts, 
please contact:

Kevin Jones 
Partner 
0845 209 1140* / 0117 305 6140 
kevin.jones@clarkewillmott.com

 
Tim Copplestone 
Associate 
0845 209 1472* / 0117 305 6472 
tim.copplestone@clarkewillmott.com

Protecting confidential information and appropriate restrictions on 
employees’ post-termination activities

clarkewillmott.comclarkewillmott.com Great service... Great people...
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These policies do not, however, cure the defect, and whether you are 
taking a tenancy of the unit, or purchasing the freehold as a landlord, it is 
important to understand some of the potential pitfalls. 

Indemnity insurance does not cure a title defect, remove rights or cancel 
covenants. If, for example a a covenant prevents a retail unit from being 
used for the desired purpose, indemnity insurance will not allow the tenant 
to use the premises as if the defect did not exist. It only provides a sum of 
money to be used to meet the costs of resolving a claim and, if that was 
ultimately to prove unsuccessful, to provide compensation towards your 
actual loss. The insurer could try to negotiate a settlement of the claim 
so that the defect is not enforced, however this will be the decision of the 
insurer and you may have little say in this. Therefore, if the payment of a 
sum of money is not an adequate solution to the defect in title, insurance 
may not be sufficient for your needs. 

The types of loss covered will be limited by the policy and it is common 
for loss of rent and the cost of finding alternative premises to be excluded. 
Whether obtained by a landlord or tenant, it is important to consider these 
possible losses when taking out the policy as they could be significant. You 
should consider discussing additional cover for these losses with the insurer 
as some will provide it for an increased premium. 

If you are a tenant and intend to rely on the insurance cover taken out 
by your landlord, it is important to check that the policy covers you as a 
tenant and your intended use, and that the policy will adequately cover your 
potential losses.

An insurer will only pay out if you, the occupiers (if different) or your 
employees and contractors have not breached the policy’s terms. The 
following restrictions are common, although you should check your policy 
for any others: 

•  All relevant information must be disclosed to the insurer prior to the 
policy going on risk. 

•  The existence of the policy must not be disclosed to anyone. Some 
policies allow you to disclose it to purchasers and their solicitors and 
lenders; however, this is not always the case. If you are a landlord, 
you will also need to check with the insurer that the policy can be 
disclosed to your tenants. 

•  Liability must not be admitted in respect of any claim without the prior 
written consent of the insurer. 

•  You must not attempt to deal with any claim yourself and must refer 
the matter to the insurer in writing. Policies often include a deadline for 
referrals. 

•  The defect must not be discussed with anyone who could potentially 
be the beneficiary of it. This restriction is easily breached if your 
employees are aware of the defect, but are not aware that they 
should not discuss it with the general public. Therefore, we would 
recommend only informing your staff of the defect if they need to be 
aware of it and make sure that those told understand that they should 
not discuss the defect with anyone. 

Finally, if you plan to borrow against the property you will also need to make 
sure that any policy complies with your lender’s likely requirements; these 
include: 

•  Confirming that there is nothing you are aware of which would make 
any policy void and that all relevant information has been disclosed to 
the insurer;

•  Including any mortgagee or chargee (which covers a security trustee) 
in addition to “any financial institutions on whose behalf they are 
acting” as the insured; and 

•  Ensuring that the indemnity limit is adequate and covers the value 
against which the security is being taken (generally the developed 
value, rather than just the land or acquisition value). 

A lender may refuse to lend against the property if the policy does not meet 
its requirements; or they may insist upon an amended or new policy at 
additional cost. 

If you are concerned about an insurance indemnity policy or any the above 
issues, please contact:

William Juckes 
Partner 
0845 209 1340* / 0117 305 6340 
william.juckes@clarkewillmott.com

 
Stephen Harper 
Associate 
0845 209 1370* / 0117 305 6370 
stephen.harper@clarkewillmott.com 

Indemnity Insurance: a reminder of the possible pitfalls
When a defect is discovered in the title of a retail unit, a policy of indemnity insurance 
is often a quick and appropriate way to obtain protection against that defect. 

Large commercial organisations are now required to prepare and publish a 
statement setting out the measures the company has taken to ensure that 
there is no slavery or human trafficking in any part of the business, including 
its supply chains. The obligation applies to businesses who supply goods 
and services and will have a particular impact on retailers, wholesalers and 
their suppliers.

Who will need to prepare a slavery and human trafficking 
statement?

The requirement to prepare a slavery and human trafficking statement 
applies to commercial organisations with a minimum global turnover of £36 
million per year and whose business or part of it is carried out in the UK, 
even though the business may have been formed or incorporated anywhere 
in the world.

If a business fails to comply with the legislation, the relevant minister can 
take civil proceedings to seek an injunction for specific performance of the 
duty.

When will organisations be required to publish their first statement?

The slavery and human trafficking statement must be prepared for each 
financial year.  Many organisations will not be in a position to produce 
a statement immediately, so transitional provisions have been included 
to allow organisations sufficient time to understand the requirement and 
produce a statement. Businesses with a financial year-end date between 
29 October 2015 and 30 March 2016 will not be required to publish a 
statement for that financial year of the organisation.

Continued on page 6

Modern Slavery Act 2015
On 29 October 2015 provisions in the Modern Slavery Act 2015 came into force, 
placing a duty on businesses to be transparent about the actions they are taking to 
keep slavery out of their supply chains.  
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Great service... Great people...

The first organisations required to make a statement will be those whose 
financial year ends on or after 31 March 2016. 

Where will the statement be published?

The statement must be published in a prominent place on the organisation’s 
website, with a link to it from its home page. Organisations which do not 
have a website must provide a copy of the statement to anyone who makes 
a written request for one, within 30 days of receiving the request. 

The government has indicated that there will be no central repository for 
publishing the statements, although there have been calls for a website to 
host the statements, which would allow members of the public to search 
and access the statements.

What should the statement say?

The statement must include the measures the organisation has taken 
during the financial year to ensure there is no slavery or trafficking in their 
global supply chains or in any part of their own business. The statement 
can include information about the organisation’s policies on slavery and 
human trafficking and it may also include notes about how members of staff 
have been trained, particularly if there has been any risk of slavery or human 
trafficking.

The Act does not, however, dictate what should be disclosed and there 
are no prescribed requirements about the format of the statement. The 
organisation is required to be clear about what it has done over the financial 
year, and it can make a statement that it has chosen not to take any steps 
to tackle the issue of slavery or human trafficking, but that statement must 
be published.

To ensure senior level accountability, the statement must be approved and 
signed by an appropriately senior person within the business, i.e. the board 
of directors, LLP members or a partner, depending on the type of business. 

What action should organisations take now?

Complying with the new legislation will involve a certain level of due 
diligence for both the organisation and its supply chain. Where there are 
many levels in the supply chain, ascertaining the risks could become quite 
complicated; the relationship between the organisation and its suppliers will 
be central to managing the process and reviewing current supply contracts 
will be essential.

The requirement to prepare a statement does not apply to small or medium 
sized businesses which do not fall within the above definition, but for 
businesses of any size, reputational issues will be paramount. When the 
Home Office announced the introduction of the provision earlier in the year 
it emphasised the need for transparency throughout supply chains and 
consumers continue to demand that businesses are more accountable.

Large organisations should therefore review their current contracts with 
suppliers and it would be sensible to take advice to determine whether they 
will need to comply with the new legislation.

If you would like further information about anti-slavery statements or 
preparing an assessment of risk, please contact: 

Sharon Latham 
Partner 
0845 209 1332* / 0117 305 6332 
sharon.latham@clarkewillmott.com

 
For further information about commercial issues, please contact:

Chidem Aliss 
Senior Associate 
0845 209 1562* / 0117 305 6562 
chidem.aliss@clarkewillmott.com

Modern Slavery Act 2015: continued

Offices
Birmingham Office 
138 Edmund Street, Birmingham B3 2ES 
t: 0845 209 1000* / 0117 305 6000

Bristol Office 
1 Georges Square, Bath Street, Bristol BS1 6BA 
t: 0845 209 1000* / 0117 305 6000

Cardiff Office 
2nd Floor, Emperor House, Scott Harbour,  
Pierhead Street, Cardiff, CF10 4PH 
t: 0845 209 1000* / 0117 305 6000  

London Office 
1 Chancery Lane, London WC2A 1LF 
t: 0845 209 1000* / 0117 305 6000  

Manchester Office 
19 Spring Gardens, Manchester M2 1FB 
t: 0845 209 1000* / 0117 305 6000 

Southampton Office 
Burlington House, Botleigh Grange Business Park, 
Hedge End, Southampton SO30 2AF 
t: 0845 209 1000* / 0117 305 6000 

Taunton Office 
Blackbrook Gate, Blackbrook Park Avenue, Taunton TA1 2PG 
t: 0845 209 1000* / 0117 305 6000 
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