
A new opinion of the European Court of Justice (ECJ) 
means that employees will now be paid average 
commission on top of holiday pay. There is real 
potential for this to be extended to overtime payments.
Right to paid holiday

Employees have for many years had a statutory 
right to paid annual leave. The purpose is to put 
the worker in a comparable financial position 
to being at work. Until now, however, holiday 
pay did not have to include any element of 
commission or overtime pay that the worker 
would have earned, had they not taken holiday.

New case

In May the ECJ gave a preliminary ruling in the case 
of Lock v British Gas Trading Ltd, which changes 
the position on commission and may well be the 
start of a similar change for overtime payments.

Mr Lock worked as a sales consultant for British 
Gas Trading Limited (British Gas). He received 
basic pay together with commission, paid each 
month, of about 60% of his total remuneration, 
although this did fluctuate.

In December 2011 Mr Lock took two weeks’ 
paid annual leave. During this period of leave 
he received his basic pay and the commission 
earned during the previous weeks. However, in 
the following months the commission element 
was substantially reduced, due to the absence of 
commission generated when he was on holiday.

Mr Lock brought a claim for outstanding holiday 
pay. The UK Tribunal referred the case to the ECJ 
for a preliminary ruling as to whether commission 
should be included as part of any holiday pay 
calculation and, if so, how the appropriate 
amount of commission is to be calculated.

The ECJ decision

The ECJ decided that Mr Lock should be 
compensated for the fact that he would be 
unable to make sales and earn commission 
during his leave. This approach ensures his leave 
is used for rest and relaxation and that he is not 
deterred from taking his holiday entitlement. 

It concluded that Mr Lock’s commission was 
intrinsically linked to the performance of tasks 
required to be carried out under his contract of 
employment. Whilst the amount of commission 
may fluctuate from month to month, it is 
nonetheless permanent enough for it to be 
regarded as forming part of his normal pay, 
as it constitutes a constant component of his 
remuneration.

Unfortunately, the ECJ gave no specific guidance 
on the amount of commission, although it did 
indicate that the amount should be based on a 
worker’s average earnings over a representative 
reference period. 

British Gas’ defence that the amount of 
commission paid already takes into account 
the fact that worker won’t be able to generate 
commission during their leave, was rejected.

Potential Impact on Future Cases 

This case will most likely have an effect on the 
appeals of Neal v Freightliner and Fulton v Bear 
Scotland, due to be heard by the Employment 
Appeal Tribunal (EAT) at the end of July this year.

Continued on page 2.
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It was notable that during the 
long recession, agriculture 
remained fairly buoyant, 
despite some very difficult 
weather events. We now 
have growth and increasing 

confidence in the wider UK economy, but in 
contrast, agriculture is facing real challenges, 
including a squeeze on arable farmers.

Then there’s the drop in beef prices, coupled 
with some supermarkets rolling back on their 
post horse-meat scandal promises to source 
more UK meat. Despite swearing commitment 
to UK farmers last year, Tesco is clearly facing 
pressure from the likes of Aldi and Lidl - it 
remains to be seen which priority will win out. 
With its shrewd appointment of ex-NFU man 
Tom Hind as its Agriculture Director, we have 
to hope that Tesco’s commitment holds firm. 

Meanwhile its full speed ahead on the CAP 
front with greening rules announced in the nick 
of time. Owen Paterson admits he lost the 
argument on crop diversification and EFAs - so 
we can now only hope he makes headway in 
time for the CAP mid-term review in 2017. 

This edition of Field Talk sees a change in 
management at Clarke Willmott, hence the 
different name and photograph for this Leader 
column. This gives me the opportunity to 
acknowledge the long and knowledgeable 
editorship of my partner Tim Russ, from whom 
I have taken over.

We hope you enjoy this edition of Field Talk. As 
ever, please do contact us for a no-obligation 
discussion if you need further advice.

Tim Hayden
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These cases do not involve commission, but the EAT will be considering 
whether regular overtime payments should be factored into the calculation 
of holiday pay. 

Impact for Employers

This decision could have a very considerable impact on farm businesses, 
which rely on employees regularly working overtime. Whilst it is not directly 
binding in the private sector, UK Tribunals are likely to rely on this case to 
find that commission (and possibly in due course, overtime pay) should 
be included in holiday pay, because workers should not be deterred from 
taking leave by being paid less. 

There is also the potential danger that this ruling could apply retrospectively, 
which could cover claims going back 6 years, for repayment on previously 
wrongly calculated holiday pay. If this is the case then this could mean 
extensive liability for employers. 

All employers should now consider taking steps to mitigate the potential 
effects of the decision by assessing their potential liability and amending 
their policies on holiday pay and variable remuneration.

For further information please contact:
Kate Gardner
Partner 
0845 209 1420
kate.gardner@clarkewillmott.com

Employees: Holiday bonanza? continued

Shared rights of way have always been a source of contention: a recent case offers 
some clarification.
Students of land law have for many years learnt that, as a general rule, a 
positive covenant to do something (eg contribute towards maintenance 
costs of a right of way) cannot be enforced against future owners of the 
land which enjoys the benefit, unless it is registered on the title. 

A limited exception to this rule is that a person cannot enjoy a benefit 
without accepting a burden that goes with it, as long as the benefit and the 
burden are relevant to each other. This rule was established in the 1957 
case of Halsall v Brizell.

These principles have been considered in the recent Court of Appeal case 
of Elwood v Goodman & Others.

The Case

In September 1986, Dobson Park Properties Ltd (Dobson) sold part of 
an industrial estate to Elwood. In the transfer, Dobson reserved a right of 
way over the estate road and covenanted that it and future owners would 
contribute towards the cost of maintaining the road. Elwood covenanted to 
maintain the road. Dobson sold a unit to Mr Goodman. 

Elwood sued Goodman for arrears of his maintenance contribution claiming 
that Goodman was liable to pay the maintenance charges under the rule 
established in Halsall v Brizell.

Lord Justice Pattern was asked to consider whether the burden of a 
positive covenant has to be registered in order to bind future owners of 
the land. In deciding that it did not, he stated “the burden in equity… does 
not, in my judgment, require to be registered in order to bind successors in 
title of the original covenantor.” The lack of registration was irrelevant to the 
operation of the benefit and burden principle. So Mr Goodman had to pay.

Although this case confirmed the continuing operation of the benefit and 
burden principle, it also means that buyers of registered property cannot 
wholly rely on the entries on the registered title. 

That judgement is now almost a year old and since then reactions have 
been mixed, some even expect it to be qualified or overturned. However 
until then buyers will have to be alert for positive covenants and raise careful 
enquiries as well as checking the registered title.

For further information please contact:
Jonathan Clifford
Senior Associate 
0845 209 1027
jonathan.clifford@clarkewillmott.com

Property: How binding is my covenant?
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For some years 
employees 
with childcare 
and caring 
responsibilities 
have had the 
right to request 
flexible working. At the end of June the 
regime which governs this is changing.

Owners intending to take their horses 
to France over the Summer should be 
aware of two new requirements.

The current regime

Under the current regime, a request for flexibility, made by an employee, 
triggers a prescriptive and strict procedure, which must be followed. 
An employer can only reject a request for one of eight specific business 
reasons. Failure to follow the process correctly can give rise to claims in the 
employment tribunal. This process has been heavily criticised over the years 
for being too onerous for employers. 

The new regime

The good news first:

The prescriptive procedure is being removed. Instead, employers will be 
able to operate their own procedure for dealing with requests, so long as 
it is “reasonable” and takes no longer than three months to complete (if 
no extension is agreed). A code and guidance on what will be considered 
reasonable is being produced by ACAS. 

This new process is intended to be much simpler and is designed to give 
employers the freedom and flexibility to operate their own procedures, 
recognising that employers vary significantly in terms of their size  
and resources. 

However an employee still has no right to work flexibly and an employer is still 
only free to refuse a request for one of the eight specific business reasons.

And now for the bad news:

The right to make a request is being extended to include all employees who 
have 26 weeks’ continuous service, not just those with childcare and/or 
caring responsibilities. 

Or is it bad news….?

Whilst in recent years there has been a growing demand for flexible working 
from individuals, who want to achieve a better work-life balance, employers 
too are increasingly recognising the benefits of aligning their business needs 
with the way their employees work and their client/customer needs.

Properly managed, flexible working arrangements in a business can 
produce considerable benefits, including enhanced motivation and loyalty 
and a reduction in staff turnover.

Response to the changes

Businesses now need to review and/or draft their flexible working policies to 
reflect this change in legislation. This will enable them to deal with requests 
in a way that suits the business, whilst ensuring that it remains compatible 
with the “reasonableness” test set out in the new law.

For further information please contact:
Sarah Driscoll
Solicitor 
0845 209 1834
sarah.driscoll@clarkewillmott.com

now also need to be accompanied by an additional document known as a 
DOCOM. These documents confirm the high health status of the horse and 
record the movement on the EU’s animal movements database. 

Movements of horses for any other purpose, or to any other country will 
need the full health papers.

For further information please contact:
Fiona Debney
Consultant 
0845 209 1135
fiona.debney@clarkewillmott.com

Eco-tax

As from 1st January 2014 France has joined various EU countries, such 
as Germany and Austria, in imposing an “ecotax” on vehicles over 3.5 
tonnes. Vehicles driven on French roads must be registered for the tax, 
which is paid according to the distance travelled and also depending on 
vehicle weight and the number of axles. In November 2013, costs were set 
between 8.8-15.4 cents per kilometre (7.5-13.2p).

Registration requires ten different documents and takes an average of six 
weeks. Once registered, applicants are then supplied with an On Board Unit 
(OBU) to be used exclusively for the particular vehicle.

New health papers required

On 18th May 2014 changes to the Tripartite Agreement (TPA) for the 
movement of horses between the UK, Ireland and France came into force. 
The TPA enables horses which are of demonstrably higher health status 
than the general horse population, and therefore at lower risk of transmitting 
disease, to travel under the TPA without veterinary health certification. 

Until now horses entered in FEI competition in France (plus thoroughbreds 
and certain others) could travel freely to and from France from the UK simply 
with a valid horse passport. Under the new TPA, however, these horses will 

Employment: Flexible working for all employees?

Horses: New rules when travelling to France
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With the increasing problem of farm burglaries, farmers need to consider taking 
steps to defend their own property. But just how far can those steps go?

The past few years have seen a huge rise in thefts of farm equipment, 
ranging from tractors to power tools and even gates. The farming 
community is often targeted repeatedly, the burglars knowing that 
replacement equipment will have to be purchased with insurance money.

Faced with break in attempts, many farmers increase their security with 
extra lighting and additional PIR detectors linked to alarms. There have 
been a number of cases, however, in which farmers, faced with intruders, 
have instead reached for their shotguns.

Shotgun Certificates

In 2013 there were 1,333,701 shotguns held on 570,726 shotgun 
certificates in Great Britain. To obtain a certificate an applicant must be 
deemed to be ‘fit and proper’, must provide referees and, according to the 
Home Office, must show a legitimate sporting, collecting or work related 
reason for ownership of the gun. Many farmers can fulfil these criteria, not 
least due to the need to control vermin.

Use of shotgun for security

The infamous Tony Martin case (which was hugely complicated due to mental 
health arguments) highlighted the question of how far a person can go to 
defend his property. Although a fairly extreme case, others have followed 
in similar vein. Last September a farmer shot one of four men who broke 
into his house. The four men were arrested and prosecuted for aggravated 
burglary. The householder was also arrested on suspicion of causing grievous 
bodily harm, but his prosecution was subsequently dropped.

In another situation a Leicestershire farmer who fired his shotgun into the 
air at night to warn off some burglars had his shotgun removed. He was 
warned that he will lose his licence on the grounds that firing in this manner 
was not a purpose for which he was licensed to use his gun. 

The law relating to self-defence is complicated and there is no definitive list 
of what constitutes an acceptable level of force that can be used to defend 
person or property. Essentially the force used must be both necessary  
and reasonable.

Recent changes in the law have clarified that a person defending himself in 
his own home (but not on his land) enjoys a “heightened protection” such 

that the force used can still be considered reasonable force even if it was 
disproportionate. However, if the force used is “grossly disproportionate”, 
the defence will not succeed. Where the boundary lies between 
“disproportionate” and “grossly disproportionate” would be a matter for a 
jury to consider.

Licence Revocation 

The Leicestershire farmer now has a vermin problem and has been told he 
faces a considerable battle and substantial costs applying for a new licence. 

If the police exercise their discretion to revoke a firearm certificate, or refuse 
to grant or renew a certificate, there is a single route of appeal to a Judge 
at the local Crown Court. The Chief Constable will usually resist the appeal 
and prepare for a contested hearing by instructing a barrister. However, 
carefully drafted, written submissions to the Chief Constable can sometimes 
persuade the police that their original decision was wrong. In such cases 
the police will undertake to grant the certificate if the appeal is withdrawn. 
By this route the legal expenses incurred by both sides can be minimised. 

If this approach does not succeed there will be a hearing at which both 
sides can give evidence to the Judge who will decide whether the appellant 
is a fit and proper person to hold a firearm certificate. Legal Aid is not 
available in these cases and an unsuccessful appellant will face their own 
costs and those of the police.

When there is the possibility that a firearm certificate holder might face the 
scrutiny of the local firearms officer it is essential that expert legal advice is 
taken at the earliest opportunity.

For further information please contact:
Fiona Debney
Consultant 
0845 209 1135
fiona.debney@clarkewillmott.com

Martin Winter
Associate 
0845 209 1835
martin.winter@clarkewillmott.com

Firearms Licensing: Defending the family farm 
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Farm Business Tenancies (FBTs) are only suitable for business lettings, where the 
use is agricultural. Watch out for those uses which “feel agricultural”, but which do 
not qualify!

Business Condition

The business condition set out in Section 2 Agricultural Tenancies Act 1995 
(1995 Act) requires that “all or part of the land comprised in the tenancy 
is farmed for the purposes of a trade or business” and that obligation has 
to continue throughout the whole term of the FBT. If there is any break in 
commercial activity during the term, then the status of the tenancy as an 
FBT will end.

It is clear that activities such as growing vegetables primarily for the tenant’s 
own use (even if the surplus is sold) or keeping a few pigs or sheep as pets, 
even if they are eventually sold, will not constitute sufficient commercial 
activity. Similarly, the use of land as a pony paddock or to graze horses 
used for hunting will not comply with the business condition, because the 
farming in those cases is not for the purposes of a trade or business.

The business condition will be satisfied if just a part of the holding is farmed 
for business purposes and it is possible for the relevant part to be moved 
around the holding during the term. The 1995 Act does not specify what 
percentage of the holding is required to qualify, but if this was challenged a 
court might apply a de minimis test.

Agricultural Use

Whether or not Section 1 notices are exchanged before the start of the FBT, 
the character of the tenancy must, at the outset of the letting, be primarily 
or wholly agricultural. 

The term “agricultural” is defined in the 1995 Act and includes “livestock 
breeding and keeping”, where “livestock” means any creature kept for 
production of food wool or skins or for the purpose of its use in the farming 
of the land. Also included in the term “agricultural” is “the use of the land as 
grazing land”. 

Before any FBT is completed an assessment should be made whether the 
proposed use fulfils this definition and particular care should be taken with 
uses that “feel agricultural”, but which do not fall within these terms. Take 
for instance horses: the grazing of horses is an agricultural use, whereas a 
cross country course, ménage or stables are not. Similarly the storage of 
agricultural feedstuffs on its own is not an agricultural use.

In assessing the term “primarily” agricultural, the 1995 Act requires certain 
factors to be regarded, but gives no guidance as to the weight which 
should be placed those factors. Each case will therefore vary, however 
of relevance will be the proportion of area of the holding which qualifies, 
the time and labour demanded by the various activities and the income 
generated and profitability of each use.

If the primary use of the holding is not agricultural at the outset, then the 
letting will never be an FBT, even if the agricultural use intensifies during the 
term. By contrast, if the tenancy starts primarily agricultural then, provided 
section 1 notices are exchanged, it will remain an FBT even if the use 
ceases to be primarily agricultural later in the term.

Breach of user clauses

If the tenant is in breach of user clauses, which either prohibit or require 
business use, or require agricultural use, the landlord may be estopped 
from taking action if he has become aware of the breach and does 
nothing about it for a long period. Any acquiescence by the landlord to 
unauthorised activities by the tenant over a period of time could also be 
found to constitute a variation of the tenancy, but this will depend on the 
facts of the case.

For further information please contact:
Rod Lloyd-Jones
Partner 
0845 209 1743
rod.lloyd-jones@clarkewillmott.com

Esther Woolford 
Senior Associate 
0845 209 1840 
esther.woolford@clarkewillmott.com

Farm Business Tenancies: Drafting Notes

In this FBT Drafting Notes corner, we continue to 
consider issues relevant to the drafting of FBTs by 
looking at the statutory requirements for business 
and agricultural use.
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Solar Farm Developers continue to pressurise landowners into signing up to 
exclusivity agreements. Whilst the opportunity might be attractive, beware onerous 
terms which could alter the whole prospect!

With changes afoot in the Solar PV 
regime, landowners contemplating 
the installation of large scale ground 
mounted solar schemes should 
look around now, before uncertainty 
jeopardises the developers’ interest.

The purpose of an exclusivity agreement should simply be to give the 
landowner and developer a period of time in which to agree the terms of 
the option, without the landowner negotiating with a third party behind the 
developer’s back . 

However, some documents, dressed up as exclusivity agreements, also 
contain potentially onerous terms. Examples include:

• requiring the landowner to reimburse the developer’s costs, if the 
landowner decides not to go ahead with the option; or 

• granting the developer access to carry out surveys and investigations, 
without imposing obligations to make good any damage caused, or to 
pay for crop losses etc.

At the end of March 2015 Renewables Obligations Certificates (ROCs) are 
due to be phased out and replaced by a new subsidy regime of Contracts 
for Difference (CfDs). The effect of this imminent change is compounded 
by the forthcoming general election, which is also generating uncertainty 
regarding the future shape of the regulatory regime.

Demand for new Solar PV sites is currently high and opportunities plenty, 
however a temporary drop off in demand is anticipated in the not too distant 
future, as developers digest the changes and the new regime is deciphered. 

Whilst it is extremely important for landowners to take proper valuation and 
legal advice on any proposed solar deal, any landowner contemplating this 
type of development should act sooner rather than later, or be prepared to 
wait for a resurgence of interest after the next general election.

For further information please contact:
Laurence Lacey
Partner 
0845 209 1289
laurence.lacey@clarkewillmott.com

Many exclusivity agreements are for periods of 1- 2 years. This is excessive 
and leaves the landowner unable to deal with other genuine interested 
developers, even if the original developer is never seen again. 

Furthermore, a landowner should clarify the exact identity of the developer, 
with whom he is contracting. Approaches can sometimes come from 
consultants, who are not tied to a particular developer. This can leave the 
landowner with complete uncertainty.

For further information please contact:
Paul Hazeldine
Partner 
0845 209 1830
paul.hazeldine@clarkewillmott.com

Renewables: The exclusive option

Renewables: Is the future still sunny?


