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The Estates Gazette recently asked for my 
opinion on the Portas Review.  After many years 
of working with retail landlords and tenants, it’s a 
subject I am particularly concerned about – here 
are my views:

From changes to business rates, creating town 
teams, new use classes, and a presumption in 
favour of town centre development, the Portas 
Review is full of ideas.  Most of them are not 
new.  Nevertheless, it is a welcome report of 
current best practice.  The key will be the fast 
implementation of some of these ideas before 
more high streets reach a tipping point.

The difficulty is that change for our high streets 
takes time and costs money - and they have 
neither. 

For example, recommending Local Authorities 
to make more use of Compulsory Purchase 
Powers to encourage redevelopment is a great 
idea, but do the councils have the money to 
buy empty shops without a developer lined 
up?  To compound the lot of the developer, the 
review suggests they should make a financial 
contribution to ensure the local community “has 
a strong voice in the planning system”.   Will this 
just make development even more expensive 
and less likely to happen?

The review recommends “exploring further 
disincentives to prevent landlords from leaving 
units vacant”.  Landlords already face difficulties 
with defaulting tenants and absence of rent 
during voids, and to make matters worse, a 
rates liability after three months’ vacancy.  Where 
will the money come from for the so called 
“Empty Shop Management Orders”? 
 
The Review also advocates the Commercial 
Lease Code.  In 2007, the British Property 
Federation took a leading role in the 
creation of the Code - the objective being to 
create a document which is clear, concise 
and authoritative.  The Code talks about 
upward/downward rent reviews (again a 
recommendation of the Portas Review).  Almost 
five years on and the majority of leases we 
see still contain upward only rent reviews.  In 
a difficult market, landlords are as reluctant to 
agree to upward/downward reviews as tenants 
are keen to agree them.  Nevertheless, we have 
seen a slow shift.  Coupled with the reduction in 
landlord and tenant disputes and more claims 
being settled by mediation and other forms of 
Alternative Dispute Resolution, there is now, 
more than ever, a realisation that landlords and 
tenants need to work more collaboratively.

The Portas Review into the 
future of our high streets
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It feels like the retail sector 
is holding its breath at the 
moment. Winter trading 
was tough, but consumers 
will have a few additional shopping days 
over the spring breaks and crucial retail 
opportunities are promised by the Jubilee 
celebrations and London 2012.  
 
In this edition of Retail Line, we look at 
some of the initiatives the government is 
proposing in order to support the sector, 
including the Portas Review and the 
Prompt Payment Code. 
 
We also look at the changes to 
requirements for reporting injuries caused 
by an accident at work, and provide an 
update on the rights of employees who 
become ill on holiday. 
 
At the time of going to press, a temporary 
suspension of Sunday trading laws 
is being hurried through parliament 
which will provide eight weekends of 
extended trading during the Olympics 
and Paralympics.  As retailers prepare to 
make the most of the additional footfall, 
we offer some advice about how to avoid 
falling foul of ambush marketing laws and 
protecting businesses from counterfeit 
stock during this important retail period. 
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Those of us who work with the retail sector welcomed 
the government’s request for an independent review of 
our high streets which would make recommendations 
for the development of prosperous and sustainable town 
centres.  The government’s response to the review is 
anticipated in spring, but what prospects did the review 
offer for retailers? 
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This brings us to a core concept of the review – the creation of “town teams” as a “visionary, strategic and strong operational management team 
for high streets”.

Working properly, town teams should contain retailers, landlords, shoppers, 
councillors all working to make the high street a communal success.

The government is currently looking for 12 run down high streets to share 
in £1m as part of a pilot scheme.  Town teams seek to address the 
disadvantage the high street has compared to the ubiquitous out of town 
shopping mall.  Shopping malls are often owned by one landlord who employs 
an expert retail manager, ensures a good tenant mix and collects a service 
charge to be spent on creating a fashionable mall, complete with a marketing 
programme.  Conversely, town centres are owned by a collection of landlords 
each with individual motives and financial constraints.  The challenge for town 
teams will be to overcome conflicting self interests to achieve the level of swift 
and consistent decision making which survival requires.  

While the concept of town teams is again not completely new (versions have existed in local chambers of commerce for decades), the fact that 
there is now so much at stake for high streets should act as a catalyst for them to work.  They will need to quickly come to terms with changing 
the planning use of properties that will never be prime retail again.

The property landscape is changing.  Hopefully the Portas Review can capitalise on and help to drive those changes, but it needs to happen fast 
 
For more information about retail property issues, please contact:  
 

Graham McIntyre 
Head of Retail 
0845 209 1471 
graham.mcintyre@clarkewillmott.com  

Ambush Marketing: advertising fun and 
games at London 2012 

The Portas Review into the future of 
our high streets Continued

The Olympic symbol is one of the most recognisable and valuable brands in 
the world. Consequently, the phenomenon of ambush marketing - the strategy 
of associating with, and therefore capitalising on, a particular event, without 
paying a sponsorship fee - has been a headache for organisers of past 
Games and something the London Organising Committee for the Olympic 
Games (“LOCOG”) has gone to great lengths to prevent.

 

“We want everyone to get excited about and engage 

with the Games, and it is possible for business people, 

like everyone else, to do this – the key thing is to 

ensure it is done in a way that does not promote their 

business in association with the Games” LOCOG 

Assurances that the sponsorship deals, which effectively fund the 
Olympics, would be adequately protected, were included as part of 
the original bid process.  The UK has strengthened existing laws and 
introduced specific new legislation to restrict any opportunity for ambush 
marketing by providing effective sanctions and regulating street selling 
and advertising space around the Olympic venues. 
 
This legislation has serious ramifications for businesses as there are civil 
and criminal penalties for breach and LOCOG has signalled its willingness 
to act. The advice, for once, is to keep creativity in careful check.  By 
saying or doing something likely to create an association with the London 
Olympics in the mind of the public, you will infringe LOCOG’s rights; even 
referring to the London Games or values associated with the Games, or 
using certain colours, words or images (such as an Olympic torch), may 
be a problem.
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Continued

The detail and scope of the new legislation is surprising. 
For example, a chalk board branded with the name of a particular 
brewery, placed outside a pub inviting customers to watch the 
Olympic Games with a cold beer, is likely to be an infringement 
according to the LOCOG guide on brand protection. The name 
“Olympic Café” will not infringe the rules, provided this was a 
business name prior to 2006; but should the cafe advertise 
“London 2012 brunches served by the cafe’s medal winning team”, 
the position is less clear. 
 
Recent regulations have been introduced which restrict certain 
types of advertising and trading in the vicinity of the London 2012 
events. The provisions in the regulations are varied and, for those 
affected by them, detailed consideration of their particular trading 
situation 

Ambush Marketing: advertising fun and 
games at London 2012

(for example the location in relation to Olympic venues and the timing of 
any advertising), will be necessary.  
 
If you have any concerns or queries about the impact of this legislation 
for your business in the countdown to London 2012, please contact: 

 
Tim Ryan 
Partner 
0845 209 1288 
tim.ryan@clarkewillmott.com 
 
Kate Chow 
Solicitor 
0845 209 1163 
kate.chow@clarkewillmott.com 

Debt recovery: Changing the culture
Nothing has highlighted the importance of debt collection more 
than the recession. But despite the importance of cash flow to 
all businesses, there is a culture of late payment in the UK and 
ACCA (the Association of Chartered Certified Accountants) reports 
that SMEs are currently owed £33.6 billion in overdue payments 
and wait an average of two months before being paid by other 
businesses. 
 
The department for Business Innovation and Skills (BIS) is 
calling for businesses to sign up to the government’s Prompt 
Payment Code and commit to paying suppliers on time.  It is also 
encouraging small firms to raise complaints over late payment from 
co-signatories to the code and use legislation already in place to 
pursue those who put them at risk by delaying payment. 
 
Legislation alone cannot do enough to enforce prompt payment, 
but the Late Payment of Commercial Debts (Interest) Act 1988 
does give businesses a statutory right to claim interest from other 
businesses if their invoices are paid late. 
 
Under this legislation, in a business to business transaction, interest 
can be charged at 8.5% which, with the very low rate of bank 
interest at the present time, is a substantial interest rate. In addition, 
a business can charge late payment compensation of between £40 
and £100. 

This legislation has been available to businesses since 2002, yet very few 
businesses choose to use it as a tool to extract payment more promptly. 

Purchasers cannot contract out of late payment legislation, so why 
do so few suppliers use it? Perhaps some suppliers fear that heavy 
handed chasing of payments would jeopardise the relationship with their 
customer.

Business Minister Mark Prisk says we need practical business focus 
solutions to help SMEs in particular and make sure they are paid 
promptly. 
 
For this reason the Government has launched its “Get Paid” campaign 
for owners and managers of small businesses trying to avoid or manage 
late payment. Only time will tell how effective the campaign will be. 
 
The good news, however, is that in an attempt to change the current 
culture the Government is leading by example in ensuring prompt 
payment of the invoices it receives.  
 
Official Government figures show that BIS paid 93.6% of its invoices 
within five days in December 2011 and an average of 95% across the 
year.   
 
Our debt recovery team understands the importance of the supplier/
customer relationship and our processes are tailored to meet your 
specific business requirements.  

If you would like further information about debt recovery, 
please contact: 
 

Jane Dunlop 
Partner 
0845 209 1689 
jane.dunlop@clarkewillmott.com 

http://bis.gov.uk/assets/biscore/enterprise/docs/a/acca-get-paid-quick-guide.pdf
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Fred Perry brought the action against Brands Plaza Trading Limited 
and its director Ivan Genis (“the Defendants”) in the High Court in 
London. 

Due to repeated failures to comply with court orders the Defendants 
had their defences struck out and judgment was entered for Fred 
Perry.  The Defendants were injuncted from dealing in counterfeit 
“Fred Perry” clothing in future and were ordered to pay damages 
and costs with an interim payment on account.

The Defendants made a last minute application for relief from 
sanctions. Mr Justice Mann refused the application, but the 
Defendants were granted permission to appeal.

In the Court of Appeal the Lord Justices provided useful guidance 
about when a court should order a “strike out” of a defence and 
when an appellate court should interfere with the trial judge’s 
determination on this point.  Lord Justice Lewison stated:

“It is obvious that the power to grant relief against sanctions is a 
discretionary power. It is equally obvious that the discretion is that 
of the first instance judge and not that of the appellate court. An 
appellate court can only interfere with the discretion of the first 
instance judge if he has made an error of principle or if he is plainly 
wrong.”

The Lord Justices were of the clear opinion that this case did not 
merit granting of relief.  Lord Justice Jackson stated that:

Anti-counterfeiting: Clarke Willmott 
wins for Fred Perry in the Court of 
Appeal
Clarke Willmott LLP has successfully acted for famous fashion brand Fred 
Perry in the Court of Appeal in a case relating to the sale of counterfeit  
“Fred Perry” clothing. 

“Non-compliance with the Civil Procedure Rules and orders of the 
court on the scale that has occurred in this case cannot possibly be 
tolerated. Any further grant of indulgence to the Defendants in this 
case would be a denial of justice to the Claimants and a denial of 
justice to other litigants whose cases await resolution by the court.”

The appeal was rejected and Fred Perry was awarded its costs in 
responding to the appeal. 

The Lord Justices then provided guidance on forthcoming changes 
to the Civil Procedure Rules, which are due to come into force on 1 
April 2013, following Lord Justice Jackson’s report on civil litigation 
costs and funding.

Lord Justice Jackson stated:

“There is a concern that relief against sanctions is being granted 
too readily at the present time. Such a culture of delay and non-
compliance is injurious to the civil justice system and to litigants 
generally”

“Litigants who substantially disregard court orders or the 
requirements of the Civil Procedure Rules will receive significantly 
less indulgence than hitherto”.

In his analysis of the decision, Clarke Willmott’s joint head of 
intellectual property, Roy Crozier, stated “The guidance makes 
it clear that breaches of the Civil Procedure Rules will be less 
tolerated in future and parties who fail to properly engage in 
litigation will find little sympathy with the court if faced with an 
application for strike out as a result of such failures.”

The direction given in this appeal will apply to all civil cases and, in 
order to provide further guidance, a memorandum on the case is 
expected to be sent to all civil courts in England and Wales.

Click here to read the judgment: Fred Perry (Holdings) Ltd v Brands 
Plaza Trading Ltd & Anor [2012] EWCA Civ 224.

For more information, please contact:

Paul Cox  
Partner
0845 209 1583
paul.cox@clarkewillmott.com 
 
Roy Crozier 
Partner
0845 209 1900 
roy.crozier@clarkewillmott.com 

http://www.bailii.org/ew/cases/EWCA/Civ/2012/224.html
http://www.bailii.org/ew/cases/EWCA/Civ/2012/224.html
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Pre-Pack Administrations - opinions still divided

For some struggling retailers, the controversial ‘pre-pack’ method 
of administration will be used to sell the company immediately, in 
order to save its brand and preserve jobs; but, despite becoming 
an increasingly popular insolvency tool, opinion is still divided about 
whether pre-packs are the best solution for a company’s creditors.  
 
There is no legal or formal definition of a pre-pack but the term 
describes a situation where a sale of a business takes place 
immediately after a company is put into administration. 
 
Pre-packs can bring with them many benefits, the main being the 
speed at which the sale of the business is effected. 

If the business is put into administration and then sold on at a later date 
there are many costs and risks involved which can break an already 
struggling company, including the payment of rent and the risk of trading 
at a loss. A pre-pack, on the other hand, allows the business to trade on 
without any major disruptions while maintaining its value. 
 
There are, however, some negative views about pre-packs because 
of the way in which they are conducted. They are often seen to be 
shrouded in secrecy, with sales being agreed away from the open 
market. This lack of transparency in the sale of the business can often 
worry third parties, particularly creditors.

In January, Deloitte reported that the number of retailers falling into 
administration rose by 11% in 2011 and predicted that the trend would continue 
in 2012.

Health & Safety Update 
RIDDOR: changes to reporting injuries caused by an accident at 
work.
From 6 April 2012 the requirements for reporting injuries that result from an 
accident at work will change.

Currently, employers must report injuries caused by an accident at 
work in the UK if the worker – whether employed or self-employed 
– is incapacitated for more than three consecutive days.   From 6 
April 2012 subject to parliamentary approval, the period of incapacity 
increases to over seven days. 
 
The seven day period does not include the day of the accident, but 
will include any days that the worker would not normally work, such as 
weekends and holidays. 
 
Employers are still required to keep a record of more than three day 
injuries, but where the employer has to keep an accident book, this 
record will be enough. 
 

The deadline for reporting the injury to the Health & Safety Executive 
enforcing authority has also been increased from 10 days to 15 days 
of the accident, unless the condition was not immediately apparent; 
in which event the report should be made as soon as the injury has 
incapacitated the worker for more than seven days. 
 
The HSE has updated its guidance and further information about 
reporting accidents and incidents at work is available on the 
HSE webite.

Clarke Willmott’s health and safety team has extensive experience of 
bringing and defending claims arising from workplace injury.  If you 
would like more information about changes to RIDDOR, or advice 
in connection with your current health and safety provisions, please 
contact:

Martin Pettingell 
Partner 
0845 209 1256 
martin.pettingell@clarkewillmott.com

Questions are often raised about whether the business was sold to 
the appropriate parties, for the best price, at the right time. These 
concerns are most prevalent when the parties buying the company are 
the existing managers or directors. 

A practice direction for insolvency practitioners introduced in 2009 
attempted to dispel the negativity of pre-packs, directing that 
practitioners should justify the use of the pre-pack and disclose to 
creditors certain key information about the sale within seven days of 
completion. However, the practice direction is not legally binding and 
is still only industry best practice. 

The government has declined to introduce legislation to control 
pre-packs and intends instead to review the existing regime. 
So for now, the pre-pack will continue in its current form. 

For more information about business insolvency or rescue options, 
please contact: 

Philip Winterborne 
Partner 
0845 209 1296 
philip.winterborne@clarkewillmott.com 

http://www.hse.gov.uk/riddor/what-must-i-report.htm


 
If you would like to receive future editions of Retail Line 
by email please email news@clarkewillmott.com 

The articles in this briefing are not intended to be definitive statements of the law but instead provide general guidance. 

Clarke Willmott LLP is a limited liability partnership registered in England and Wales with registration number OC344818.  
It is authorised and regulated by the Solicitors Regulation Authority (SRA number 510689).
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Employment update: sickness during 
annual leave
The questions surrounding the rights of employees who fall sick during their 
holidays have challenged the courts for some time and, until recently, had 
remained uncertain.  
For example, can employees on sick pay claim holidays during their 
absence, or can they cancel their holiday and take it at a later date? 
Recent rulings in the European Court of Justice (ECJ) have, to some 
extent, clarified the position. 
 
To get back to basics, employees are entitled, in law, to a statutory 
minimum of 5.6 weeks or 28 days annual leave each year (pro 
rata’d if they work part-time). Bank and public holidays can count 
towards that entitlement. 
 
Following a recent ruling in the ECJ, if an employee becomes ill 
during their ‘statutory’ holiday, or just before they are due to go on 
holiday, they can ask their employer to convert the period of holiday 
concerned to sick leave.  The employee can also ask to take the 
missed annual leave at a later date. 
 
Employers might, understandably, have concerns about how this 
right could be abused. The chance of abuse is reduced where 
employees are only entitled to statutory sick pay; but employers 
can take steps to protect themselves by having clear reporting 
procedures in place and recording and monitoring sickness 
absence properly. 
 
To qualify for the right to postpone missed annual leave, the 
employee should follow the usual procedure for telling their 
employer that they are ill, which may include letting the employer 
know as soon as possible and providing medical certificates. 
 
This may not be easy if the employee is on holiday outside the 
UK and cannot report sickness at the time or obtain the required 
medical evidence.  
 
The ECJ also ruled that where an employee is unable to take all 
of their minimum statutory holiday entitlement within the leave 
year because of illness, they may be allowed to carry forward the 
entitlement they would otherwise lose, to the next holiday year. 
 
As a result of these and other European Court rulings, changes will 
need to be made to the UK’s existing laws.

The government has said it ‘will do all it can to minimise the burden 
on business’, but it is estimated that changes already intended to take 
effect in 2012 will cost businesses more than £100 million a year. 
 
Many companies will already have policies in place regarding sickness 
and holiday leave, but any further changes will inevitably add to the 
burden that businesses are carrying in a difficult economic environment.

For further information about employment issues or advice about setting 
up HR policies please contact:

Sharon Latham 
Partner 
0845 209 1332 
sharon.latham@clarkewillmott.com 


