
Retail Briefing 
Summer 2013 
Clarke Willmott LLP

clarkewillmott.com

Clarke Willmott’s retail specialist, William Juckes, 
took part in the panel discussion “Is there a future 
for South West town centres and what will this look 
like?”. The discussion in fact was broadened out to 
the future of retail in the High Street generally and 
identifying the current main challenges to the retail 
industry. There was a wide ranging debate on a 
number of issues but the panellists and audience 
were most vociferous around the following issues:
 
Business Rates: the panel and audience agreed 
that this is a fundamental issue for town centres 
and retail property in particular. The recent decision 
by Government to delay the rates revaluation from 
2015 to 2017 is seen as extremely detrimental to 
the High Street outside the West End of London 
and prime shopping centres.  The last rates 
revaluation was set in 2008 when rents were at a 
high point prior to the recession, since when we 
have seen, in the main, a big fall in rents.  
 
With annual index linking business rates do not 
reflect rental levels in the High Street and are seen 
as a major burden on existing retailers and those 
seeking new premises. Landlords can and do offer 
concessions to new tenants but can do nothing to 
mitigate the effect of high business rates which are 
now set to continue to rise in line with RPI until at 
least 2017. 
 
Car-parking: The panel discussed whether low-
cost car-parking in our town centres would help. 
It was agreed that in town centres where parking 
is lacking, or on offer at a premium rate when 
compared to out of town retail parks, it would 

undoubtedly assist. It is not, however, the complete 
answer. All transport into our town centres needs 
to be reviewed in order to find a lasting solution, 
particularly in town centres where parking spaces 
are limited or congestion is already a problem.  
 
Pop-up shops: Do ‘pop-up’ shops really provide 
an answer to filling our empty high streets? Pop-up 
shops could provide an answer to the issue of 
empty units, but their success and contribution 
to growth in town centres would depend on how 
they are managed. If managed properly, pop-up 
shops could be used as a ‘starter home’ for young 
businesses under a formal short-term lease for 
perhaps a year or two, or until such time as the 
business has established itself. Management, it 
was suggested, is not simply the responsibility of 
the landlord but also the Local Authority. If pop-up 
shops are not managed correctly they may only 
provide a temporary solution to the problem of 
vacant units and they are unlikely to contribute to 
generating long-term growth.   
 
If you would like information about any commercial 
property issues, please contact: 

RICS South West Property 
Conference - Review

Welcome
 
to the Summer 
edition of our  
Retail Briefing
 
A year ago we were looking forward to the 
Olympics and the additional footfall that was 
promised.  This year we are just hoping that 
we don’t have a repeat of last year’s weather 
to keep people away from the high street.  
Footfall figures for June were encouraging 
though and hopefully the trend will continue 
throughout the summer 
 
In this edition of Retail Line our experts have 
put their heads together to comment on some 
of the hot retail topics for the summer.  We 
start by reporting back on a successful RICS 
conference and our involvement in the panel 
discussion  “Is there a future for South West 
town centres and what will this look like?”  We 
then consider the retail aspects of: 

•	 Zero hours contracts

•	 Getting the price right and anti-
competitive pricing

•	 Groceries Code Adjudicator

•	 Break Clauses – some positive news 
for tenants?

•	 Interflora and High Court clarification of 
the law on use of Google Adwords

Have a great Summer and we will be back 
with a briefing edition in advance of this year’s 
BCSC conference in September. 
 
 
Graham McIntyre 
Head of Retail
0845 209 1471
graham.mcintyre@clarkewillmott.com
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Clarke Willmott was pleased to sponsor the RICS South West 
Property Conference which took place in Bristol last month. The 
conference theme of “adapting to changing property market 
conditions” is being debated by everyone in the retail property 
sector at the moment and the day of discussion and case 
studies provided an informed and positive assessment in the 
context of increasing growth in our town centres.
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What are zero hours contracts? 

Under a zero hours contract the employer is under no obligation to 
provide a worker with minimum hours. Hours can vary to meet the 
employer’s requirements, there are no guaranteed hours for the worker 
and the employer only has to pay for the work carried out.
 
What are the advantages? 

For the employer, a zero hours contract allows them to react quickly 
to the needs of the business. Workers are generally expected to be 
available for work if required, but in quiet times the employer can 
avoid over staffing and therefore can keep costs down. Effectively the 
employer has a bank of people to call upon when they are busy. 

This flexibility is an advantage for workers who are studying or 
combining work with childcare. The worker is entitled to turn down the 
offer of additional hours and for those people who cannot work regular, 
fixed hours, this could be their only opportunity for employment.
 
What are the disadvantages? 

Employers must pay their employees at least the National Minimum 
Wage for all the hours that they are required to be at work, whether or 
not work is actually provided for them. If, for example, a worker has 
been called in to work but equipment has broken down, they must still 
be paid for this time. 

The clear disadvantage for a worker is that a zero hours contract does 
not allow the stability provided by guaranteed hours and they may 
miss out on the training opportunities and other benefits enjoyed by 
colleagues on contracts of employment. Workers who are only paid 
for the hours they work cannot be certain about their income and this 
can make it difficult to claim in-work benefits. Ultimately a zero hours 
workforce will feel anxious about their ability to pay their living costs 
month to month. 

The future of zero hour contracts 

There is growing concern that the use of zero hour contracts has 
allowed unscrupulous employers to exploit vulnerable workers in a 
difficult labour market. In response, the business secretary, Vince 
Cable, has ordered a review into the use of zero hour contracts to 
ensure that workers are being treated fairly.  We will report on the 
review in later editions of Retail Line. 

Zero hour contracts provide flexibility, but where retail requirements 
are steady and predictable, employers need a consistent and reliable 
workforce. They also need to be clear about the terms of the contract 
and whether the pattern of the work could in fact form a contract of 
employment, which would confer employee status.
 
If you have any concerns or need further information about contracts of 
employment, please contact:

Sharon Latham 
Partner 
0845 209 1332 
sharon.latham@clarkewillmott.com 

clarkewillmott.com02 Retail Line - Retail Briefing Summer 2013

Employment:  
– zero hour contracts

Statistics from the Office of National Statistics show that the number of 
workers on zero hour contracts has almost doubled since 2007. Retailers 
have been using zero hour contracts for some time, but reports show that 
they are becoming more widely used across the sector as the flexibility allows 
employers to manage seasonal footfall and fluctuating sales.

Great service... Great people...

Marc Long 
Partner 
0845 209 1581 
marc.long@clarkewillmott.com 



Whether a retailer sells its products online or in-store, virtually every 
format incorporates advertising and selling, and ‘price’ features in 
nearly all of it in some way or another. It is therefore not surprising that 
the various methods of using and displaying prices have become open 
to abuse. Legislation exists to control this aspect of selling, but it is 
largely self-regulated. 

The Trade Descriptions Act 1968 aims to ensure that a proper and 
truthful description is applied to goods and services offered for sale by 
businesses. It makes it an offence to apply a ‘false’ trade description 
to any goods.  A false description in this context can also relate to 
price and a retailer who applies a false or misleading price to goods 
could be reported to the local Trading Standards Department, the body 
authorised to enforce the provisions of the Act. 
 
It is a criminal offence to make misleading statements about prices 
and there must be consistent information about price in advertising 
campaigns, so, if any one advertisement indicates a price, this 
indication must be contained in every advertisement. 
  
The conduct involved in pricing in advertising is largely self-regulated 
in the UK. The British Code of Advertising, Sales Promotion and Direct 
Marketing (the CAP Code) sets out important guidance on pricing. For 
example, advertising has to be legal, decent, honest and truthful and 
advertisements should not be misleading, inaccurate or ambiguous.
 
The CAP Code is enforced by the Advertising Standards Authority who 
will adjudicate on the basis of the effect on consumers, rather than 
the intentions of the retailer. Self-regulation may not seem to be much 
of a deterrent in the ruthless world of retail pricing, but publication of 
the ASA’s weekly rulings is a powerful check for those who want to 
avoid the negative publicity or brand damage associated with pricing 
irregularities. Persistent non-compliance can also be referred to the 
OFT for further action including prosecution.   

The Pricing Practices Guide is another useful point of reference.  It is 
not mandatory, but provides good practice guidance, particularly when 
products are described as “free”.   
Perhaps one of the most high profile forms of pricing abuse is Price-
Fixing. Price fixing involves some form of agreement between at least 
two companies which may seek to achieve a competitive advantage.  
The agreement doesn’t have to be formal, or even written down. It 
could simply fix the price of products, or it could fix certain components 
of a price, such as setting minimum limits below which prices are not 
to be reduced, or agreeing not to compete or sell certain products in a 
particular area. 
 
Price fixing is strictly governed by complex anti-competition provisions 
for which there are severe penalties. The OFT has power to impose 
fines of up to 10% of a company’s global turnover and in 2011 some of 
Britain’s largest supermarkets and dairy groups were fined £50m after 
admitting that they had fixed the prices of dairy products. 
 
Excessive pricing (where the price is so high that it bears no relation at 
all to the underlying costs), discriminatory pricing (where a company 
applies dissimilar price conditions to equivalent transactions - often 
in the form of discounts or rebates), and predatory pricing (whereby a 
company deliberately incurs short-term losses on products in order to 
eliminate a competitor) are all subject to similar scrutiny by the OFT and 
retailers should take extreme care to avoid these practices. 
 

Retailers are accountable for their pricing strategies and regular reviews 
are therefore recommended to ensure that pricing is legal, decent, 
honest and truthful.  
 
Sales promotions and advertising campaigns should be carried out with 
vigilance to ensure there are no inconsistencies which could lead to 
complaints from consumers.  Clear, sensible and unambiguous pricing 
will help avoid any problems in this area. 
 
If you have any concerns about pricing issues, please contact:
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Pricing is a crucial part of any retail business, but when will a price be 
considered as unlawful?

Getting the price right

Great service... Great people...

Stuart Farr 
Partner 
0845 209 1051 
stuart.farr@clarkewillmott.com 
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Groceries Code Adjudicator:  
a new watchdog with teeth!

On 25 June this year, the UK’s first Groceries Code Adjudicator, Christine 
Tacon, formally took office. A chartered engineer by training with experience 
in sales and marketing, she was until 2011 managing director of the Co-
operative Group’s farming business. Her remit is to act as an independent 
adjudicator to arbitrate disputes between large supermarkets and their 
suppliers and to enforce the Groceries Supply Code of Practice (the 
“Groceries Code”).

Great service... Great people...

The background to this appointment has been the persistent lobbying 
by suppliers that any effective championing of their protections under 
the Groceries Code against large supermarkets acting unfairly would 
need real teeth, and not just an ability to recommend action.  
 
The Groceries Code applies to all retailers with a turnover of more than 
£1billion pounds in groceries (food, drink and toiletries), in the UK. Its 
purpose is to ensure such large retailers deal fairly and lawfully with all 
their suppliers.  
 

Over recent years, there have been press reports 
of large retailers using bullying tactics against 

suppliers, for example, arbitrarily changing 
the terms of the supply contract, de 

listing suppliers and unreasonably 
delaying payment.  

 

Such behaviour is prohibited under the Groceries Code and the 
adjudicator will now have powers to take action against offenders. 
Specifically, the adjudicator is responsible for enforcing the provisions 
of the Groceries Code, having power to arbitrate in disputes between 
suppliers and retailers and to investigate complaints from direct and 
indirect suppliers, together with any made anonymously or by third 
parties, such as the National Farmers’ Union. 
 
On her first day, the adjudicator confirmed she would consider 
imposing fines on retailers based on a percentage of their turnover (an 
approach the OFT has adopted). She was quoted as saying “Fines are 
there as the ultimate deterrent. I am prepared to use my powers but I 
hope we don’t have to get to that stage.” Public naming and shaming, 
with retailers being required to apologise for breaches of the Groceries 
Code by taking out advertisements in the national press, is also a tool 
in the adjudicator’s tool box. 
 
What next? 

 
In the next few weeks the adjudicator will issue guidance setting 

out the rules under which she will operate, including the 
expected level of any fines. Final guidance must be in place 
by 25 December 2013. In the meantime, both retailers and 
suppliers will wait with interest to see when and how often 
this watch dog is prepared to bark (and bite!). 
 
For further information, please contact: 

Simon Thomas 
Partner 
0845 209 1359 
simon.thomas@clarkewillmott.com 



The law requires strict compliance with the terms of a break clause and 
a failure to get it right can have serious consequences. 
 
When a break date occurs midway through a rent payment period, a 
number of issues will arise, including the question of whether the tenant 
is entitled to be reimbursed for the payment of any rent that relates to 
the period after the lease has ended. 
 
In the recent case of Marks and Spencer Plc v BNP Paribas Securities 
Services Trust Company (Jersey) Limited [2013] EWHC 1279 the leases 
stipulated that for the break notice to be effective there were to be no 
arrears of the basic rent on the break date of 24 January 2012. The 
tenant was also required to pay the landlord a premium of one year’s 
rent on or before the break date. On 25 December 2011 the tenant 
paid a full quarter’s rent, service charge and car park licence fee, 
even though the landlord had only invoiced the tenant for an amount 
calculated to the break date. The premium was also paid. As a result 
the tenant, M&S, was successful in terminating the leases on the break 
date. 
 
M&S then sought to recover the sums it had “overpaid” in relation to 
the period after the break date, even though there was no express term 
in the lease allowing the tenant to do so.  Morgan J held that it was 
sufficiently clear, in the context of the leases read as a whole, that this 
is what the parties would reasonably have understood the leases to 
mean. Accordingly, he would imply a term into the leases to the effect 
that the tenant could recover amounts paid to a landlord, which on an 
apportioned basis, related to the period after a lease had determined. 
 

This does not mean that all leases should now be read with a similar 
implied term as each lease has to be read and considered in its own 
context. In most situations, a tenant will still have to work out what 
amounts are due to be paid before a break date and ensure that those 
amounts are paid in full, in cleared funds and in good time. 
 
It is not yet known if the case is going to be considered by the Court of 
Appeal so, for the time being at least, landlords and tenants and their 
advisers have to take account of this case in deciding how to break a 
lease on notice that is conditional on payments of rent or other sums 
due under the lease. 
 
The fact that one Court has now been persuaded to imply such a term 
introduces a degree of uncertainty into similar situations that previously 
did not exist. The right course in practice may be for a tenant to pay 
in full all the sums due under a lease on the last payment date where 
the break date falls between two payment days and take the risk of 
recovering any “overpaid” sums afterwards. 
 
For further information, please contact Simon Freeman or Kelly Gay. 
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The decision by the government to postpone the revaluation of business 
property rates for two years will have driven many retail tenants to reconsider 
the long term requirements of their property portfolios.  Some tenants on fixed 
term leases are choosing to exercise break clauses to terminate the lease 
early. 

Great service... Great people...

Break clauses: 
tenant awarded rent refund post break date

Simon Freeman 
Partner 
0845 209 1474 
simon.freeman@clarkewillmott.com 

Kelly Gay 
Associate 
0845 209 1247 
kelly.gay@clarkewillmott.com 

Morgan J seems to have placed some 
weight on the fact that the tenant was 

paying the landlord a premium of one 
year’s rent to effect the break and 

this showed that the parties had 
applied their minds to the 

compensation the landlord 
would receive for giving 

up its income stream.
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The recent decision in Interflora Inc and another v Marks and Spencer plc and 
another [2013] EWHC 1291 (Ch), 21 May 2013 has important guidance for all 
retailers and suppliers who use keyword advertising for their products.

Great service... Great people...

Interflora:  
High Court clarifies the law on use of Google Adwords

Roy Crozier 
Partner 
0845 209 1900 
roy.crozier@clarkewillmott.com 

Interflora, operates one of the best known flower delivery networks in 
the UK and owns various registered trade marks consisting of the word 
INTERFLORA. 
 
Marks and Spencer (“M&S”) paid Google to display advertisements 
for its flower delivery service. The advertisements were triggered by a 
user searching for INTERFLORA through the Google search engine and 
Google received a payment from M&S every time a user clicked on the 
advertisement to go through to M&S’s website. The INTERFLORA trade 
mark was not used in the advertisement or on M&S’s website. 
 
In 2008 Google changed its policy and allowed advertisers to bid on 
other parties’ trade marks. M&S’s flower sales increased dramatically 
as a result of bidding on the INTERFLORA trade mark. Interflora, on 
the other hand, had to pay nearly £1.6m to bid on its own trade mark 
(as opposed to around £100,000 if Google had not introduced the new 
policy). 
 
The issue that arose in this case was whether M&S had infringed 
Interflora’s trade marks by bidding on the keyword INTERFLORA so 
that it had an adverse affect on the origin function of the INTERFLORA 
trade mark. The Court held that it had.  
 
The relevant questions were:

•	 whether the reasonably well-informed and reasonably observant 
internet user  was aware that M&S’s flower service was not part of 
the Interflora network but in competition with it. Mr Justice Arnold 
was satisfied that this was not generally known in May 2008 or 
indeed now. 

•	 whether the M&S advertisements enabled such internet users to 
determine that M&S’s flower service was not part of the Interflora 
network. The judge ruled that they did not; and 

•	 whether the nature of the Interflora network made it difficult 
for such internet users to know that M&S was not part of the 
network. The judge found that it did.  Members of the Interflora 
network traded under their own names and Interflora had 
commercial tie ups with several large retailers. So it was plausible 
that there should be a connection between M&S’s flower service 
and the Interflora network.

 
The judge found that M&S had achieved much better results by 
bidding on the INTERFLORA trade mark than by bidding on the trade 
marks of other brands. He agreed with Interflora that this was probably 
the result of INTERFLORA signifying a network whilst the other brands 
did not. 
 
The judge rejected M&S’s argument that the absence of any Interflora 
branding on the M&S website was sufficient to signify that they were 
not members. 
 
He concluded that the advertisements did not enable reasonably well 
informed and reasonably attentive internet users, or enabled them 
only with difficulty, to ascertain whether the services referred to in 
the advertisement originated from the owner of the trade mark, an 
economically connected business, or an unconnected third party.  
 
 

 
 
He therefore concluded that there was an adverse affect on the origin 
function of the trade mark and that M&S had infringed the trade marks 
of Interflora under Article 5(1) of the Trade Marks Directive. 
 
In this case the Court has re-confirmed the general position that 
advertisers are able to bid on trade marks belonging to third parties in 
order to trigger their own sponsored links through the Google search 
engine. However, in some limited cases like this one – where Interflora 
operates a network and licenses third parties to use its mark – the 
advertiser’s use of the trade mark amounts to trade mark infringement 
because the public are confused into thinking that the advertisement 
is from the trade mark proprietor or is somehow connected to or 
approved by them. The Interflora case is exceptional as normally the 
public will know that two parties offering similar goods or services are 
competitors and unrelated (as with Pepsi and Coca Cola). 
 
For further information about the use of keyword advertising or any 
other intellectual property issues, please contact:

Paul Cox 
Partner 
0845 209 1583 
paul.cox@clarkewillmott.com 

Susan Hall 
Partner 
0845 209 1498 
susan.hall@clarkewillmott.com 

http://www.bailii.org/ew/cases/EWHC/Ch/2013/1291.html
http://www.bailii.org/ew/cases/EWHC/Ch/2013/1291.html
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Clarke Willmott advises on Turtle Bay 
Restaurant expansion

Great service... Great people...

One company that has been enjoying success in this sector is Clarke 
Willmott’s client Turtle Bay Restaurants Limited: a Caribbean restaurant 
group which has recently secured funding to expand. 
 
Clarke Willmott has been advising Turtle Bay since its formation 
in 2010.  As the company has developed, we have assisted with 
corporate matters and the management of its growing property 
portfolio. 
 
The agreement of new banking facilities involved a £5.75m strategic 
investment into the company by Piper Private Equity (“Piper”). Clarke 
Willmott was responsible for negotiating the sale documents on behalf 
of Turtle Bay and its selling shareholders as well as the investment 
agreement, new loan note instrument and constitutional documents for 
the company.  The property due diligence work was carried out by our 
specialist retail property team, who will continue the on-going work of 
new site openings. 
 
Simon Thomas, Partner, who led the deal on behalf of Clarke Willmott, 
said: “We are delighted to be working with Ajith and his team as they 
develop another national restaurant business. The firm has worked with 
Ajith since his days as a founder of the Las Iguanas restaurant chain 
and we are delighted that he has continued that relationship with this 
key step in the development of TBR.  
 
 
 
 

The investment from Piper will assist TBR to reach the next stage in its 
growth plans and we look forward to continuing to advise the company 
on new site openings as the concept is rolled out.” 
Ajith Jayawickrema, Founder Director, TBR, said: “We have a 
longstanding relationship with Clarke Willmott and the team are familiar 
with how we like to work. During this transaction they demonstrated a 
strong understanding of the business and we look forward to working 
with them on the opportunities ahead.” 
 
For advice on any retail property issues, please contact:   
 

For advice on any corporate matters, please contact:

Simon Thomas 
Partner 
0845 209 1359 
simon.thomas@clarkewillmott.com 

William Juckes 
Partner 
0845 209 1340 
william.juckes@clarkewillmott.com 

The economic recession has been hard on many businesses in the retail and 
leisure sectors, but parts of the eating out sector have proved to be resilient.  
Consumers enjoyed eating out before the recession and they are reluctant 
to give this up; but with less money to spend, diners are careful about where 
they choose to spend it.  They still want quality food, but they are also 
particular about the environment and the overall dining experience.

Annual Property Conferences 2013
The topics for Clarke Willmott’s annual property conference are: 

•	 Easy Wins for Reducing Risk on Construction Projects  
Some tips from our team on how to avoid the things which cause 
most difficulty, cost and delay in construction projects and how to 
resolve disputes quickly and economically. 

•	 Planning for property professionals 
An update on the latest issues ranging from TVGs to the impact 
of the Growth and Infrastructure Act 2013. 

•	 Property Joint Ventures 
Our thoughts on the key issues when putting together JVs with 
particular emphasis on JVs involving public and private sector 
entities.  

•	 Making the most of your portfolio 
A review of some of the more important cases of the last 12 
months on topics including break notices, alienation, dilapidations 
and service charges. 

 
 

Bristol - Tuesday 17 September 2013, 3.30pm Registration 
(Clarke Willmott LLP, Bristol) 
 
Birmingham - Thursday 19 September 2013, 3.30pm Registration 
(Clarke Willmott LLP, Birmingham) 
 
Southampton - Tuesday 24 September 2013, 3.30pm Registration 
(Clarke Willmott LLP, Southampton) 
 
Taunton - Thursday 26 September 2013, 3.30pm Registration 
(Clarke Willmott LLP, Taunton) 
 
London - Thursday 3 October 2013, 3.30pm Registration 
(The Law Society, London) 
 
The London Conference will take place at The Law Society, with drinks 
to follow at our office at 1 Chancery Lane. 
 
For any further information, or if you would like to attend any of the 
conferences, please contact events@clarkewillmott.com. 

http://www.clarkewillmott.com/contact-us/bristol-office.php
http://www.clarkewillmott.com/contact-us/birmingham-office.php
http://www.clarkewillmott.com/contact-us/southampton-office.php
http://www.clarkewillmott.com/contact-us/taunton-office.php
http://www.lawsociety.org.uk/get-in-touch/office-locations/%23ldn


If you would like to receive future editions of Retail Line 
by email please email news@clarkewillmott.com 
 
Disclaimer: This briefing is intended to highlight issues only for the purposes of general interest and is not intended to be a comprehensive 
statement of the law.  Although we have taken care over the information, you should not rely on it as legal advice.  We do not accept any liability to 
anyone who does rely on its content.  
Last updated: 7 September 2012. 
 
Clarke Willmott LLP is a limited liability partnership registered in England and Wales with registration number OC344818. Authorised and regulated 
by the Solicitors Regulation Authority (SRA number: 510689), whose rules can be found at www.sra.org.uk/handbook. Its registered office and 
principal place of business is 138 Edmund Street, Birmingham, West Midlands, B3 2ES. Any reference to a ‘partner’ is to a member of Clarke 
Willmott LLP or an employee who is a lawyer with equivalent standing and qualifications and is not a reference to a partner in a partnership.
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