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The answer to this would appear to be that the 
nature of the regulation is not capable of protecting 
us against the sort of threats that the horsemeat 
scandal represents. It is a regulatory system 
imposed on us by European Regulation. It requires 
there to be a huge army of meat inspectors and 
official veterinary surgeons in place in all abattoirs 
in the country. These officials spend their days 
visually inspecting carcasses. This inspection 
may reveal the presence of lesions or visual 
contamination which have little or no public health 
significance but provides no information at all 
about the presence of actual hazards which are 
invisible, such as E coli 157 or Campylobacter. It 
also provides no protection whatsoever against 
the problems that led to the current horsemeat 
scandal.

However horsemeat found its way into British 
processed foods it was not through a British 
abattoir staffed by full time inspectors and vets.

This means that we have concentrated a huge 
amount of resources policing one section of the 
industry in a manner that will not deal with anything 
but the most basic of concerns regarding the meat 
produced. This is not a cost free option. Visual 
inspection adds to the cost of meat production 
and, ironically, it is the high cost of legitimately 
produced meat that leads to the search for 
lower cost alternatives that ultimately resulted in 
horsemeat being substituted for beef.

 

During the years that the Food Standards Agency 
has been unable to spot the wholesale substitution 
of horse for beef in processed foods, they have 
used their resources to try to close down a poultry 
plant with a high BRC rating on the basis of a 
highly flawed auditing system; a butcher was 
prosecuted for displaying meat on top of his 
counter rather than underneath it; and an abattoir 
owner was prosecuted for washing faecal material 
off a carcass rather than cutting it off. It is not that 
the FSA has been inactive or has been so under 
resourced that it could not act, merely that it has 
been concerned with cases that represent no 
threat to public health.

If there is one good thing to come out of the 
horsemeat scandal it will be if a spotlight falls on 
the regulations and the regulator that are currently 
supposed to be protecting us. If that happens we 
are likely to see that the regulations are arcane, 
complicated and unfit for purpose and that the 
regulator is more concerned with taking court 
cases it thinks it can win than in taking on the 
difficult cases that may ultimately contribute to 
public safety

For further information about regulatory issues in 
the supply chain, please contact: 
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The ONS retail sales figures for 
the first quarter of 2013 confirm what anyone 
involved in the sector has been aware of for 
some time: changes in consumer spending 
have created an increasingly competitive 
marketplace where rollercoaster figures are 
sensitive to unpredictable conditions, such as 
prolonged bad weather or industry-wide food 
safety issues. 
 
Many of our retailer and supply chain clients 
are addressing the current retail climate 
by making changes to the organisation of 
their businesses. Options include mergers, 
acquisitions, modifications to property 
portfolios and staffing levels, and introducing 
tougher debt collection procedures. 
 
In this edition of Retail Line we look at some 
recent cases and proposed legislation 
which retail businesses should be aware 
of. The cases include a property issue, 
where a tenant wanted to sub-let a parcel 
of land; and an employment issue, where 
an employer failed to exercise a Payment in 
Lieu of Notice clause correctly. We look at 
the new Late Payment of Commercial Debts 
Regulations 2013, proposals to reform the 
competition regime with regard to mergers 
and acquisitions; and the Law Commission’s 
further recommendations regarding telecoms. 
 
Some issues, however, are more difficult to 
prepare for. We start this edition of Retail 
Line by looking at the recent horsemeat 
scandal which hit the retail supply chain to 
an extent that was both unexpected and 
damaging. Even those food retailers and 
suppliers who were not directly implicated 
in the contamination have been affected, 
so we consider whether the vast regulatory 
controls in the meat industry should have 
been sufficient to prevent the wrongly labelled 
meat reaching supermarket shelves and fast 
food counters.  
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The recent horsemeat scandal will lead to a raft of legal action, 
with supermarkets suing suppliers and regulators deciding who 
to prosecute.  The most interesting question it throws up is how 
we managed to get into this position given the huge amount of 
regulation that the meat industry is already subject to. 
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Don’t mix your fizzy drinks  
– the OFT and the proposed Britvic/Barr merger

On 13 February the Office of Fair Trading (OFT) made headlines (on the 
business pages at least), by referring the proposed acquisition of Britvic plc by 
A.G. Barr plc to the Competition Commission. 

The boards of both companies had negotiated an agreement and their respective shareholders approved the deal.  However, since the proposed 
merger would reduce the number of major soft drinks suppliers with a range of brands in the UK, from three to two, the OFT had concerns about 
loss of competitive constraint from some of Britvic’s brands and made the referral.   
 
The Competition Commission is expected to report by 30 July 2013, but until then, although both boards have signalled their willingness to co-
operate fully with the process, the best case scenario is that the deal is put on hold. In practice, the fact that the original offer has lapsed, may mean 
the merger won’t proceed at all. 
 
What does this signal about the competition regime in the UK? At present, this is overseen by the OFT and the Competition Commission. For 
consumers, the OFT has a clear record of taking action in cases in which it believes a merger may lead to higher prices or reduced choice. For 
business, failure to comply with competition law can have significant consequences. Retailers have experience of the OFT’s wide ranging interests 
and willingness to intervene, from its competition enforcement and the investigation of cartels, to mergers (the current Britvic Barr case) and its 
analysis of markets ( a report on personalised pricing is expected this Spring). 
 
Staying on the right side of competition law has practical implications for all retailers, and the playing field (if not the actual goal posts) are about to 
change… 
 
Following a consultation in March 2011, the government announced its decision on proposals to reform the UK competition regime. A new single 
Competition & Markets Authority is set to replace the OFT and Competition Commission.  In addition there will also be various largely procedural 
changes designed to strengthen the existing mergers, markets and competition enforcement regimes. The Enterprise and Regulatory Reform Bill 
was introduced into Parliament in May 2012 and is expected to be operational from April 2014. 
 
For more information about the proposed changes to the regulatory structure, or how competition law can affect your business, please contact: 
 

Great service... Great people...
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We are often asked by retailers whether they can allow third parties into 
occupation of their store.  The answer to this question will vary depending 
on what is proposed and the terms of the Lease, but it is worth noting the 
discussion and guidance in one of our recent cases, Ansa Logistics Limited v 
Towerberg Ltd  [2012] EWHC 3651 (Ch), which considered the meaning of a 
covenant not to “part with possession” of land.

Landlord and Tenant 
– Parting with possession

Great service... Great people...

The case concerned, among other things, whether Ansa had parted 
with possession of a large site which had been used to store Ford 
cars since the 1960s. Ansa was the tenant of the site under three 
Leases and held the logistics contract to store and transport cars for 
Ford from 2000 to 2007. 
 
In 2007 Ford decided to run transporting and storing cars “in house” 
and terminated the contract with Ansa. In the ensuing negotiations 
it was agreed, as part of an overall commercial deal, that Ford could 
remain on site pursuant to an occupational Licence and could call 
for underleases in due course if it wished to remain on the site in the 
longer term. Ford occupied the site under the Licence agreement until 
2011 when it called for underleases subject to Landlord’s consent. 
 
By 2011 the Landlord, Towerberg, had plans to develop part of the 
site. The Leases and potential underleases to Ford were a substantial 
impediment and the Landlord refused consent to underlet on a 
number of grounds, including a breach of the Leases by parting with 
possession. The Landlord subsequently forfeited the leases for this 
breach. 
 
The Court spent some time considering the particular facts. The Court 
reiterated the position established in previous cases that in order 
to part with possession a tenant must be wholly ousted from the 
premises. Whilst Ford had considerable control of the site, and this 
control had gradually increased since 2007, at no stage was it either 
party’s intention to exclude Ansa from the site. Indeed Ansa retained a 
number of responsibilities for the site. 
 

The Court emphasised that the acid test for parting with possession 
is the ability of the occupier to exclude all others, including the tenant, 
from the premises. Ford had no right to exclude Ansa and there was 
no parting with possession. 
 
In all cases care is needed, but the Ansa case gives some comfort 
to retailers wishing to let others into occupation. As long as there 
is no intention to exclude the tenant and wholly oust them from 
possession, such occupation should not breach a covenant not to part 
with possession.  Of course the position will be different if there is a 
covenant not to share occupation.  
 
Bonnie Martin and Amy Rudrum in Clarke Willmott’s property litigation 
team acted for Ansa, the successful tenant in this matter.  If you would 
like further information about any retail property disputes,  
please contact:

Bonnie Martin 
Partner 
0845 209 1416 
bonnie.martin@clarkewillmott.com 

Amy Rudrum 
Senior Associate 
0845 209 1468 
amy.rudrum@clarkewillmott.com 

http://www.bailii.org/ew/cases/EWHC/Ch/2012/3651.html
http://www.bailii.org/ew/cases/EWHC/Ch/2012/3651.html
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Key points:

•	 businesses must pay invoices within 60 calendar days (30 days for public authorities), unless otherwise agreed in the supply contract.  

•	 late payment interest can be applied to the debt without a reminder. Interest is still calculated  at  8% above the Bank of England’s base rate 
– which is substantially more than most contractual interest terms at the moment.  

•	 suppliers are entitled to claim a fixed late payment charge of  £40, £70 or £100 - depending on the size of the debt.    

•	 suppliers can claim compensation for reasonable costs in recovering the debt.
 

What to do now: 
 
The new Regulations are not compulsory, (it is for the supplier to decide whether or not to use the rights made available), but they allow late 
payment charges to be made business to business across the EU by implementing the EU Directive 2011/7/EU. Previously this legislation was 
only available business to business in the UK. The Regulations also extend the previous legislation by allowing reasonable costs of recovering the 
debt to be charged. 
 
To avoid claims on late payments, retail businesses should ensure that their approach to payment of suppliers complies with the new payment 
deadlines and any arrangements for extending those deadlines are not “grossly unfair” on the supplier. 
 
For further advice about debt recovery or the terms for payment in your commercial contracts, please contact Jane Dunlop in Clarke Willmott’s 
debt recovery team. We deal with a wide variety of debt recovery issues, but above all, we understand that in the current economy it is essential 
to preserve good trade relationships whilst recovering the debt.

Debt Recovery  
– new regulations

The Late Payment of Commercial Debts Regulations 2013 came into force 
on 16 March 2013 (“the Regulations”). This amended late payment legislation 
strengthens the legislation already in place to create a culture where late 
payment is unacceptable and is penalised.

Great service... Great people...

Jane Dunlop 
Partner 
0845 209 1689 
jane.dunlop@clarkewillmott.com 
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On 28 February 2013 the Law Commission published its recommendations 
on reform of the Electronic Communications Code and wisely concluded 
that it should be drafted afresh. A number of the recommendations will be 
welcomed by landowners including:

Great service... Great people...

Telecoms reforms:  
The Law Commission’s recommendations

Kary Withers 
Partner 
0845 209 1469 
kary.withers@clarkewillmott.com 

Bonnie Martin 
Partner 
0845 209 1416 
bonnie.martin@clarkewillmott.com 

The Law Commission’s report is available at http://lawcomission.
justice.gov.uk. 
 
For further information about the Law Commission recommendations 
or any other aspect of telecoms law, please contact:

•	 The removal of a double layer of protection for operators. If 
the Code applies, the Landlord and Tenant Act 1954 will not. 

•	 The Lands Chamber of the Upper Tribunal will have 
jurisdiction to resolve disputes instead of the County Court. 

•	 The Tribunal will be prevented from granting Code rights if a 
landowner can prove an intention to redevelop and could not 
reasonably do so if Code rights were ongoing (akin to ground 
(f) under the 1954 Act). 

•	 The fee payable by an operator under the new Code is to 
be a market value using the RICS’ Red Book and on the 
assumption that the site is not unique and that the operator 
does not have the right to assign, share or upgrade.

It is worth noting that the new Code won’t be retrospective and so 
will only apply to arrangements put in place or renewals after the 
new Code comes into force. 
 
The next step is for the Government to draft the appropriate 
legislation but actual reform is not likely to be until at least 2015. 
So, whilst the Law Commission’s proposals are a welcome step 
in the right direction, actual reform remains a distant prospect and 
in the meantime, the usual wrangling over the current code will 
continue.

http://lawcommission.justice.gov.uk/publications/2172.htm
http://lawcommission.justice.gov.uk/publications/2172.htm
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When an employer finds it necessary to terminate an employee’s contract of 
employment, they often want to complete the termination quickly and with as 
little disruption to their business as possible. A robust payment in lieu of notice 
(PILON) clause can help achieve a satisfactory solution for both parties, but it 
is essential that the PILON is exercised correctly. 
Where there is a repudiatory breach of contract - that is a fundamental breach going to the heart of the employment contract - does the 
contract automatically end? Not according to the recent Supreme Court case of Geys v Société Générale, London Branch [2012]. In fact, 
the contract is not brought to an end unless and until the innocent party elects to accept the breach. 
 
Raphael Geys was employed as a Managing Director at Société Générale (“the Bank”) and was entitled to three months’ notice under his 
contract. The staff handbook also reserved the right “to terminate his employment with immediate effect…by making a payment in lieu of 
notice”. 
 
On 29 November 2007, Mr Geys was called to a meeting and handed a letter stating that the Bank was terminating his employment with 
immediate effect, but no reference was made to the PILON clause.  
 
On 18 December 2007, the Bank made a payment into Mr Geys’ bank account, but it was not until the New Year that the Bank sent him a 
letter, giving a breakdown of the monies paid and confirming that it had made a payment in lieu in accordance with the staff handbook. 
 
The precise date of termination was a material factor in this case. If the employment was terminated before the end of 2007 Mr Geys’ bonus 
entitlement would be several million Euros less than if it had lasted into January 2008. 
 
The Supreme Court decided that the contract had not been terminated on 29 November (either by giving notice or making a PILON), with the 
result that the Bank had acted in repudiatory breach of contract. The repudiation had not been accepted by Mr Geys - hence there had been 
no termination of the contract.  The Court accepted, however, that had the employee been given a cheque representing his PILON at the 29 
November meeting, his employment would have been validly terminated on that date. 
 
The Court also confirmed that the contract could only be terminated under the PILON if the employer made both the payment and gave the 
employee notice in ‘clear and unambiguous terms’ that it was exercising its right to do so and this did not in fact occur until 6 January 2008. 
 
Before exercising a contractual right to dismiss an employee by making a PILON employers should be aware that:

•	 If the employer acts in repudiatory breach, the contract will only come to an end if and when the employee chooses to accept that breach.   

•	 An employee will remain employed until the date when the payment in lieu of notice has actually been made AND the employee has 
received unequivocal communication of the decision to exercise the contractual right to terminate his employment by making a PILON. 

For further information about employment contracts, please contact: 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Great service... Great people...

Employment contracts:  
Payment in Lieu of Notice

Sharon Latham 
Partner 
0845 209 1332 
sharon.latham@clarkewillmott.com 

Marc Long 
Partner 
0845 209 1581 
marc.long@clarkewillmott.com 
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Forthcoming Clarke Willmott retail events

Great service... Great people...

Clarke Willmott annual commercial property conference. 
 

Clarke Willmott offices: 
 

Bristol - Tuesday 17 September 2013 
 
Birmingham - Thursday 19 September 2013 
 
Southampton - Tuesday 24 September 2013 
 
Taunton - Thursday 26 September 2013 
 
London - Thursday 3 October 2013

Leading property specialists from each region will again take part in our 
annual commercial property conference. 
 
For further information or if you would like to attend any of the 
conferences, please email: events@clarkewillmott.com.

RICS South West Property 
Conference: “adapting to changing 
property market conditions” - 6 June 
2013
Click here for details of the event on the RICS website.

William Juckes, will be a panelist on the afternoon panel discussion Is 
there a future for South West town centres and what will this look 
like? 
 
William has an extensive working knowledge of retail property issues 
and leads Clarke Willmott’s fast food Property team.  He is Chair of the 
retail group of the West of England Local Enterprise Partnership and 
sits on the Broadmead BID (Business Improvement District) steering 
sub-committee. 
 
The panel discussion will include: 

•	 dynamics of town centre change and the role of landlords as key 
stakeholders 

•	 the impact of valuations, rents and new BIDs models 

•	 How can we get better use out of our properties as landlords and 
tenants and avoid property obsolescence?  

•	 Adapting to consumer habits and online advancements

Following months of preparation, Clarke Willmott’s head of retail sector, Graham 
McIntyre, and head of business development, Philip Allen, both completed the 
London Marathon to raise funds for two charities that we have chosen to support:  
The AT Society and Jessie May Trust. 
 
Ataxia-Telangiectasia or A-T, is a rare and complex genetic disorder. The AT Society 
carries out invaluable work to improve the quality of life and quality of care of young 
people living with the effects of A-T while actively promoting research to lengthen 
lives and ultimately bring about a cure. 
 
The Jessie May Trust is a Bristol-based charity providing nursing care at home for 
children and young people with life limiting conditions who are not expected to live 
beyond the age of 19. 
 
So far Graham and Philip have raised £4000 for the charities.

http://www.clarkewillmott.com/contact-us/bristol-office.php
http://www.clarkewillmott.com/contact-us/birmingham-office.php
http://www.clarkewillmott.com/contact-us/southampton-office.php
http://www.clarkewillmott.com/contact-us/taunton-office.php
http://www.clarkewillmott.com/contact-us/london-office.php
mailto:events%40clarkewillmott.com?subject=
http://www.rics.org/uk/training-events/conferences-seminars/rics-south-west-property-conference/bristol/
http://www.clarkewillmott.com/our-people/j/william-juckes.php
http://www.atsociety.org.uk/
http://www.jessiemay.org.uk/index


If you would like to receive future editions of Retail Line 
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Disclaimer: This briefing is intended to highlight issues only for the purposes of general interest and is not intended to be a comprehensive 
statement of the law.  Although we have taken care over the information, you should not rely on it as legal advice.  We do not accept any liability to 
anyone who does rely on its content.  
Last updated: 7 September 2012. 
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