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Employment Law: Key 
Facts and Figures at 
your Fingertips 
 
With so many figures and rates to 
remember in employment law matters, we 
thought we would summarise them for 
you in a handy page for easy reference. 
 
Click here for the Facts and Figures >> 
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“I think we should talk” are words that 
employers sometimes dread to say

Under new rules introduced by Section 111A of 
the Employment Rights Act 1996, effective from 29 
July 2013, employers will now be able to engage 
in “pre-termination negotiations” with an employee 
even where no formal dispute has yet arisen. These 
negotiations are commonly used with a view to 
entering into a Settlement Agreement; Settlement 
Agreements are the new name for Compromise 
Agreements.  
 
The new rule allows employers a freer reign to 
enter into termination discussions with their staff 
without fear of it being used against them in certain 
circumstances. 
 
Previously an employer could have a “Without 
Prejudice” discussion with employees with a view 
to exploring an exit pursuant to a Settlement 
Agreement. 
 
The effect of the without prejudice rule meant that 
the conversation could not be divulged in future 
tribunal proceedings as evidence against that 
employer. This was a convenient way to try to 
resolve a difficult problem, whether it was dealing 
with an underperforming manager, attendance 
issues or a tricky redundancy situation. 
 
However, for the without prejudice rule to apply 
there needed to be a prior “dispute” for an 
employer to take advantage of the protection. In 
practice, employers frequently made mistakes in 
initiating without prejudice discussions, potentially 
putting the business at risk. 
 
Often there was no genuine “dispute” and 
supposed without prejudice conversations were 
held incorrectly, posing a risk that the employee 
used evidence of the negotiations against the 
employer in later Tribunal proceedings. 
 
 

The new rules make it far easier for an employer 
to initiate and engage in termination discussions 
without needing to position the talk as being on 
without prejudice basis. Such negotiations and 
offers will now be inadmissible in ordinary unfair 
dismissal proceedings, provided that the employer 
has complied with the provisions set out in the new 
statutory ACAS Settlement Agreements Code. It 
should encourage open dialogue at an earlier stage 
without fear of recrimination. 
 
However, if there has been ‘improper behaviour’ 
by either party then these conversations can be 
relied upon. Improper behaviour could relate to 
anything said or done which, in the Tribunal’s view, 
was improper. An example could be an employer 
applying undue pressure on the employee to sign 
the agreement. The Tribunal will only admit these 
conversations as evidence if it ‘just’ to do so.   
 
A word of caution in that the new rules only apply 
to cases that would otherwise give rise to a claim 
for ordinary unfair dismissal. They do not apply to 
claims for discrimination. 
 
Therefore, where the workplace issue relates, for 
example, to sickness absence or a capability issue 
which is underpinned by a disability, the employer 
will not be protected from claims under the Equality 
Act for discrimination where an employer has 
purported to engage openly in pre-termination 
negotiations thinking this was risk free under the 
new rules. 
 
Should you have any further queries about initiating 
without prejudice negotiations or Settlement 
Agreements in general please contact a member 
of the Employment and HR Team.  In next months 
Employment Matters we will explore Settlement 
Agreements, and the key protections that can be 
built into these agreements, in more detail.  
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It all depends on how the ‘intern’ is classified… If the intern is carrying 
out real work, for the benefit of the employer or organisation, then 
they are likely to be classed as a worker. If this is the case, then not 
only will they be entitled to the National Minimum Wage, but also other 
employment rights such as: 

• paid annual leave, breaks and maximum working hours (Working 
Time Regulations 1998)

• protection from unlawful discrimination (Equality Act 2010)

• protection from unlawful deductions 

However, there are also circumstances where interns are not entitled to 
be paid the National Minimum Wage: 

• If the intern is undertaking a student internship lasting under 1 
year as part of a further or higher education course

• If the intern is under 16 and undertaking a school work experience 
placement

• If the intern is a volunteer for a charity or fundraising organisation

• If the intern is work shadowing (i.e. only observing and carrying 
out no actual work) 

Key checks: If you have an intern who is working set hours, carrying 
out work that a paid employee would normally do, is left to work 
unsupervised and has to work to deadlines or manage other staff then 
your ‘intern’ would likely be deemed a worker and therefore entitled 
to worker’s rights.  Please contact us if you require guidance on 
these issues as it is important that you are aware of all liabilities and 
obligations that you are entering into. 

Myth Buster – “Interns have no employment rights and we don’t 
have to pay them.”

This is not entirely true. Internships or work experience/placements have no official 
legal status and this is where the difficulty arises. 

<< Front page

Key Changes to Employment Law – October 2013
On 1 October 2013, the following employment law changes will come into effect:

 

21+ 18-20 Under 18 Apprentice*

From 1 October 2013 £6.31 £5.03 £3.72 £2.68

Current Rate £6.19 £4.98 £3.68 £2.65

• National Minimum Wage increase – will increase for all age bands and will also now apply to agricultural workers following the abolition of the 
Agricultural Workers Wage Board. 

*If apprentice is under 19 or in first year of apprenticeship (otherwise refer to age bands)

• Abolition of third-party harassment – an employer will no longer 
be liable if an individual is harassed by a third party due to s40 
of the Equality Act 2010 being repealed. After 1 October 2013, 
claimants harassed by third parties will have to rely on s26 of the 
Equality Act 2010 which provides for standard harassment.

• Directors’ remuneration – shareholders will have the power to 
approve the pay of directors’ of quoted companies and will have 
the binding vote on the pay policy and exit payments.  

• Merging of the courts – All county courts in England and Wales 
will be merged into a single centralised body known as “The 
County Court” to ensure “a swifter, more open, efficient and 
effective court and tribunal system.”    
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Data Protection – a word of warning

Key concepts 
 
Data Controller – A person who determines the purposes for which ad 
the manner in which any personal data is, or is to be, processed. 
 
Data Subject – Any individual about whom personal data is processed. 
 
Personal Data – Data relating to a living individual who can be 
identified from that information. 
 
Update 
 
The DPA clearly has relevance for employers as they are Data 
Controllers who process Personal Data on behalf of their employees 
who in turn our Data Subjects. For this reason we would like to 
make you aware of a recent Court of Appeal decision regarding 
compensation if an employer breaches the DPA. In the case of 
Halliday v Creation Consumer Finance, although not set in an 
employment context, it was decided that an individual is entitled to 
compensation for distress caused by a breach of the DPA by a Data 
Controller. The scenario in this case was related to information which 
was disseminated in error in the consequence of a credit agreement.  
 

The Respondent, Creation Consumer Finance Limited had committed 
a number of breaches which resulted in lengthy negotiation between 
the parties and court proceedings. When delivering her judgment the 
Judge stated that there was a general principle that damages should 
be awarded for breach of the DPA but that the Act did not intend that 
a substantial award should be made. The amount awarded in this 
case was £750.  The case would suggest that this was a relatively 
high amount for this type of claim. Although financially it may not be 
too concerning for employers, you should nonetheless make every 
effort to ensure that such breaches are avoided as they certainly bring 
stress and aggravation as well as now an (albeit modest) financial 
compensation claim.  
 
Top tips 

• Always ensure that you have a data protection policy

• Keep your policy up to date

• Deal with all data properly, in line with an up to date policy and 
practice

• Deal with data subject access requests promptly and properly  

• If in doubt please feel free to contact us for guidance 

The UK has strict data protection legislation. This includes the Data Protection Act 
(DPA) 1998. 

The exception rather than the rule – costs 
Unlike in Civil Claims, costs do not follow the event in the Employment Tribunal. 
There are limited circumstances where a Tribunal can order a party to pay another’s 
costs. In 2011/12, only 1,411 costs awards were made from 186,300 claims 
issued. 

Costs awards can take two mutually exclusive forms; a costs order 
which represents the legal costs incurred by a party in the proceedings 
or a Preparation Time Order for the time spent by a party who is 
unrepresented.  
 
A Tribunal may make a costs award and must consider whether to do 
so where it finds that;  

• A party, or their representative, has acted vexatiously, abusively, 
disruptively or otherwise unreasonably in bringing or conducting 
the proceedings or part of them; 

• Any claim made which had no reasonable prospect of success; 

• A party has been in breach of an order or practice direction; 

• A hearing has been postponed or adjourned on the application 
of a party.

 
A party or their representative should therefore make submissions that 
a party has acted as above and therefore a costs award should be 
made. This is however a high hurdle to overcome and has been cited 
as the reason why costs awards are the exception rather than the rule.  
 

It is therefore refreshing to see the Tribunal (in Ghosh v Nokia Siemens 
Networks) award costs against a Claimant for employers pursued a 
claim for unfair dismissal and serious claims of racial discrimination. 
Although the Tribunal found that the Claimant had been unfairly 
dismissed the Tribunal rejected all the claims of discrimination and 
held that they were totally unfounded. The Claimant’s pursuit of these 
claims constituted ‘wholly unreasonable conduct’ and for this reason, 
the Claimant was ordered to pay £5,000 in costs, a decision that was 
upheld on appeal.  
 
Despite being the exception rather than the rule, costs should 
always be a consideration at the outset when assessing the merits 
of any claim. The conduct of all parties should be closely monitored 
throughout to ensure that any unreasonable behaviour is brought to 
the attention of the Tribunal in an effort to obtain a costs award.
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Social Media – employment implications update and worked 
problem example

Social Media is a phenomenon that has revolutionised how people and 
businesses can communicate. Its use has proliferated through various 
guises such as Facebook, Twitter, Instagram, LinkedIn and YouTube, 
to name but a few. The benefits of social media are well publicised but 
it also poses risks which can be damaging to your business, clients, 
employees or you personally.  
 
So take the imaginatively named Mr A, an employee of XYZ Ltd, a 
leading international coffee shop chain. Mr A posts some derogatory 
comments on Facebook about XYZ’s customers and products. 
Amongst Mr A’s Facebook friends are numerous colleagues who duly 
report the posts to management.  
 
The first thing that XYZ’s management should do is consult their 
Social Media policy. An increasing number of businesses now have 
such a policy and those that do not may be hard pressed to take any 
meaningful action in these circumstances. In order to address this 
situation, an effective policy should; 

• make clear that any offensive, defamatory, discriminatory or other 
comments on any social network or blog will result in disciplinary 
action which may lead to dismissal. It should clearly state that 
this includes conduct out of work hours but potentially affects the 
employer’s reputation; and

• clearly define the consequences of defaming the employer, 
damaging their reputation or breaching confidentiality. 

Employers should also ensure that their employees are fully informed of 
the content of the policy and the type of online conduct that could lead 
to disciplinary action or dismissal. The policy should also be regularly 
reviewed and employees kept informed and updated of changes.  

If the policy has been abused then XYZ will need to contact Mr A in 
order to begin the disciplinary process. At the same time they may also 
wish to request that the offending comments are removed from the 
website in order to limit potential damage to the company. 
 
If the employee admits involvement and agrees to remove the 
offending material the employer should not assume that the proper 
disciplinary process can be averted. XYZ must follow the Acas Code of 
Practice on Discipline and Grievance Procedures which includes a full 
and fair investigation, allowing the employee to explain his behaviour 
and considering any mitigating factors. If the employee does not admit 
involvement then a more thorough investigation may be required.  
 
At a minimum, a reasonable investigation will include  gathering 
evidence; this would include screenshots of the offending posts and 
any further comments, details of the amount of online friends that Mr 
A has and the potential for others outside of Mr A’s friend group to see 
the posts.  
 
An integral part of obtaining this evidence is that it must be obtained 
in a lawful way. Hacking into an employees Facebook account to 
obtain evidence would be unlawful, whereas if XYZ accessed the 
content legitimately using their own Facebook account then this would 
be lawful.  A colleague of Mr A may provide XYZ with the evidence or 
allow XYZ to access the post through their account.  
 
XYZ must justify that their response in continuing any sanction is within 
the ‘range of reasonable responses’ that applies to substantive unfair 
dismissal claims.  
 
Continues on next page >> 
 

You discover that one of your employees has posted derogatory comments about 
your company on Facebook. What can and what should you do? 

<< Front page
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Social Media – employment implications update and worked 
problem example Continued

Case law examples 
 
In Taylor v Somerfield, T posted a video on YouTube, taken during 
working hours, which showed him behaving inappropriately. His 
employer decided this amounted to gross misconduct and brought the 
company into disrepute; T was therefore dismissed. The Tribunal held 
that S had not carried out a full and fair investigation as the offending 
video had only been viewed by 8 people during the 3 days that it 
was online and had not been shared elsewhere; at least 3 of these 
views were by S during the investigating period. It was therefore held 
that dismissal was not in the ‘range of reasonable responses’ as S 
reputation had not been damaged– a written warning would perhaps 
have been more reasonable in these circumstances.  
 
Furthermore, the potential impact on existing business relationships 
may be a factor which determines whether dismissal was reasonable. 
In Whitham v Club 24 Limited t/a Ventura the Employment Tribunal 
found that there had been an insufficient investigation into whether 
‘relatively mild’ comments made by the employee on Facebook had a 
negative effect on the relationship between her employer and a major 
client – the Tribunal held that these comments were unlikely to have an 
effect on a multi-national and multi-billion pound relationship. Dismissal 
was therefore unfair as not being a reasonable response and demotion 
would have been more appropriate. 
 
However, dismissal was deemed to be within the range of reasonable 
responses in Preece v Wetherspoons plc. Miss Preece was a manager 
at a Wetherspoons pub and during a shift, was subjected to abuse 
at work by two customers and then subsequently by telephone. Miss 
Preece resorted to Facebook to vent her anger and these comments 
were seen by the customer’s daughter who reported them to 
Wetherspoons.  
 

Wetherspoons media policy warned employees about posting 
comments which could lower its reputation or the reputation of 
colleagues or customers and any breach of the policy could constitute 
gross misconduct. After an investigation, Wetherspoons concluded 
that Miss Preece’s actions had lowered its reputation, breached policy 
and breached the duty of mutual trust and confidence. Miss Preece 
was dismissed and subsequently filed a claim for unfair dismissal. 
Miss Preece submitted that she did not realise the conversation was 
visible to all 600 of her friends and that the comments were a joke. 
Despite this, the Tribunal stated that dismissal was within the range of 
reasonable responses and that the dismissal was accordingly fair. 
 
In applying these cases to the fictional scenario of Mr A, XYZ Ltd must 
undertake a full and fair investigation after obtaining any evidence 
lawfully. XYZ must consider the impact of the comments upon XYZ’s 
reputation, this includes the actual readership it has received, the 
time it has been online and how damaging the comments actually 
are to the image of XYZ Ltd to its customers, clients and staff. The 
decision should then be made as to whether dismissal would be within 
the range of reasonable responses, all alternative disciplinary sanctions 
including demotion and a written warning should also be considered. 
 
Actions 

• Check your social media and disciplinary policies

• Police the application of those policies actively and consistently.

Zero hours contracts

For many sectors, zero hours contracts are a flexible method of 
engaging staff. In the hospitality sector, for example, a catering 
company may often require a bank of workers to be able to call on 
when they have big events to cater for. The same is true for sporting 
venues and seasonal attractions. For these businesses zero hours 
contracts are a valuable tool as it would not be flexible to maintain a 
full time staff. Equally, for many workers, zero hours contracts can suit 
their needs. Many students who need to work during the summer and 
Christmas holidays would often welcome the flexibility these types of 
contracts afford.  
 
Vince Cable, the Business Secretary has stated that workers on zero 
hours contracts will be given new protections to prevent them from 
being exploited. One suggestion is that employers using zero hours 
contracts may not require employees to work exclusively for them 
unless they can guarantee a minimum level of hours. The plans will be 
put out to public consultation later on this year.  
 
 

So, what lessons can we learn from the increased awareness 
of zero hours contracts? All businesses must always ensure that 
the contracts reflect reality. If an employee works significant hours year 
on year they may accrue additional rights. (by custom and practice).  
In addition if an employee has progressed to the point of becoming a 
supervisor or manager you must ensure that their current employment 
contract reflects their up to date role. This may involve reference 
to suitable notice periods and restrictive covenants protections.  
Employers should take care to use zero hours contracts and casual 
worker agreements properly in the right context, make sure that they 
are drafted correctly so that staff are aware of their rights and status 
and link the use of them to genuine business reasons. If incorrectly used 
or poorly drafted an employer runs the risk of being stung by a range of 
employment claims from employees who have rights that the employer 
is unaware of or chooses to ignore. Should you require a review of your 
contracts please feel free to contact us.

Zero hours contracts have been reported on almost every day in the media for the 
past couple of months. The sudden interest has proved interesting but at times the 
reports have been misleading. 
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If you would like to receive future editions of Employment Matters 
by email, please email news@clarkewillmott.com 
 
Disclaimer: This briefing is intended to highlight issues only for the purposes of general interest and is not intended to be a comprehensive 
statement of the law.  Although we have taken care over the information, you should not rely on it as legal advice.  We do not accept any liability to 
anyone who does rely on its content.  
 
Clarke Willmott LLP is a limited liability partnership registered in England and Wales with registration number OC344818. Authorised and regulated 
by the Solicitors Regulation Authority (SRA number: 510689), whose rules can be found at www.sra.org.uk/handbook. Its registered office and 
principal place of business is 138 Edmund Street, Birmingham, West Midlands, B3 2ES. Any reference to a ‘partner’ is to a member of Clarke 
Willmott LLP or an employee who is a lawyer with equivalent standing and qualifications and is not a reference to a partner in a partnership.
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