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Welcome
 
to the July 2013 edition of our 
Employment newsletter 

 

Employment Law: Key 
Facts and Figures at your 
Fingertips 
 
With so many figures and rates to remember 
in employment law matters, we thought we 
would summarise them for you in a handy 
page for easy reference. 
 
Click here for the Facts and Figures >> 
 
 
 

Quicklinks for you:

Great service... Great people...

Employed or Self-Employed, that is the 
question
Last month the Clarke Willmott Employment and HR Team 
successfully defended a claim in the Bristol Employment 
Tribunal brought by a former farm manager, who argued that 
he had been an employee.  
It will always be a difficult question: whether 
in reality a farm manager operates as a truly 
independent self-employed contractor, running 
his or her own business, or whether he is in fact 
under the control and therefore employment of 
the business owner. 
 
In this case the farm owners had wisely drawn up 
a consultancy agreement.  However unfortunately 
this had never been signed or finalised.  The 
farm’s contention remained that the work was 
carried out by the farm manager in accordance 
with those consultancy agreement terms. 
 
A great deal turned on how the work was 
carried out.  In this case the farm owner was not 
experienced in farm management and therefore 
it was true that the farm manager effectively held 
the reins.  Major factors which swayed the Judge 
in favour of the farm owner were that: 

• the farm manager himself claimed to be a 
self-employed farm consultant providing 
services.  

• the agreement, although unsigned, clearly 
confirmed his self employed status (although 
you should note that the labels the parties 
apply to the relationship are not definitive 
and the Employment Tribunal will look at the 
reality of the parties’ obligations and working 
arrangements).

• the farm manager accepted a fixed rate fee 
and invoiced that sum each month.  He met 
his own income tax and national insurance 
responsibilities. 

As often happens, after the period of work ended, 
the farm manager sought to claim he had in fact 
been employed, had been unfairly dismissed and 
was entitled to back pay for holiday pay, as well 
as redundancy pay.  In this particular case, not 
only was his claim dismissed, he was ordered to 
pay a large sum of costs to the farm owner. 
 
The message to all business owners is very 
clear:  the draft consultancy/contract services 
agreement in this case was of real assistance, 
as it correctly documented the relationship.  If 
it had been finalised and signed it would have 
carried even more weight.  It is clearly extremely 
important for all business owners to identify 
and accurately document their working 
relationship with each and every worker of any 
level.   
 
Although presenting claims of this type may be 
discouraged by the new Tribunal fees, which are 
being introduced from 29 July 2013, it remains 
critical that the status of any worker is identified at 
the outset of any business relationship and this is 
accepted and recorded by all parties at that point.

https://twitter.com/employment_hr
http://www.linkedin.com/company/clarke-willmott
http://clarkewillmott.com/content/documents/Employment%20law%20-%20facts%20figures%202013.pdf
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What all employers need to know!

Duration
Minimum Employee  

Contribution
Minimum Employer  

Contribution
Total Contribution

Staging date or start date to 
September 2017

1st October 2017 to 30th 
September 2018

1st October 2018 onwards

1%

2%

1%

3%

5%

2%

5%

8%

NOTE: On earnings between £5,668 & £41,450pa

So, from 1st October 2018 your staff will potentially have to contribute 5% of their pay into a Workplace Pension scheme and Employers 
will have to contribute 3%.

What and Why? 
 
Workplace Pensions (WPP) is the Government’s major initiative to 
encourage all workers to provide for their retirement through set, 
statutory contributions made each month from both the employee and 
the employer. The legislation affects all UK Employers regardless of 
size and the fines for non-compliance are substantial. 
 
Put simply, all employers will need to automatically enrol eligible 
job holders into a qualifying pension scheme and make employer 
contributions. 
 
Who? 
 
Eligible job holders are those earning more than £9,465pa, aged 
between 22 and the state pension age and that work in the UK. 
 
Employers cannot offer incentives to workers to opt out of their 
workplace pension, offer incentives to workers during recruitment or  
 
 

imply that a worker can only be employed if they opt out of their 
workplace pension or unfairly dismiss a worker because they stay in 
their workplace pension. 
 
Where? 
 
Employers need to choose and set up a qualifying pension scheme. 
This can be an existing employer Group Personal Pension or either 
The People’s Pension or National Savings Trust (NEST). Employers 
need to decide which is the most appropriate option for their 
workforce.  
 
How? 
 
Contributions will need to be made on a weekly or monthly basis in line 
with the employer’s normal payroll dates. 
 
The level of contribution from both the employer and employee will be 
introduced in stages as follows:

When? 
 
This legislation is being phased in over 6 years from 1st October 
2012, although the exact date will vary according to the size of your 
business. To find out when your staging date is (i.e. when it will affect 
your business) visit The Pensions Regulator website. You will need to 
have your PAYE reference number to do this. 
 
 
Words of warning! 
 
Don’t leave it too late to get your pension scheme in place.  
 
There will be a tidal wave of employers wanting their schemes to be 
set up and in place over the next 12 months with a particular peak at 
the end of 2013 and beginning of 2014. There are a limited number of 
pension advisors and accountants who will potentially then be free to 
help you.  
 
Our best advice is to act now and get your scheme set up and in 
place early. You don’t want to be in a position when you don’t have a 
scheme in place when you need to as the penalties are substantial. 
 
The Penalties 
 
Stage 1 – Rectification Notice (may include interest charge) 
Stage 2 – Fixed Penalty Notice (£400 payable by firm after 4 weeks) 
Stage 3 – Escalating Penalty Notice (applies to inducements): 

No of Employees  Fine 
 
1-4   £50 per day

5-49   £500 per day

50-249   £2,500 per day

250-499   £5,000 per day  
 
Wilful Failure to Comply – fines and/or up to 2 years imprisonment 
Recruitment Misconduct – fines of between £1,000 and £5,000 
 
 
Help – what next?! 
 
Complying with all of the new employer duties is not straightforward. 
If you would like a free copy of our “WPP - To Do Checklist for 
Employers” please call Bex Sinclair, Head of the HR Consultancy Unit, 
on 0845 209 1831 or email bex.sinclair@clarkewillmott.com. 
 
We can help advise you on how to get started, what changes may be 
necessary to your employment contracts and HR procedures and then 
how to make these changes in practice. If required, we can also put 
you in touch with a local specialist WPP Advisor who can advise you 
on what pension scheme to put in place for your business and then 
set this up for you.

3%

http://www.thepensionsregulator.gov.uk/employers/tools/staging-date.aspx
http://clarkewillmott.com/content/documents/WPP%2520-%2520Employers%2520Checklist.pdf
http://clarkewillmott.com/content/documents/WPP%2520-%2520Employers%2520Checklist.pdf
mailto:bex.sinclair%40clarkewillmott.com?subject=
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Big changes to Employment Law

The Enterprise and Regulatory Reform Act 2013 (The Act) received 
Royal Assent on 25 April this year.  The Act introduces a number of 
employment-related measures, some of which are now in force and 
others are due to come into force shortly.  This article takes us on a 
whistle-stop tour around the some of the more significant changes. 
 
New measures in force from 25 June 2013  
 
Dismissal for Political Opinions 

If the principal reason for an employee’s dismissal relates to their 
“political opinion or affiliation” the requirement for that employee to 
have been employed for at least two years before the dismissal will no 
longer apply.  This followed an interesting case whereby a bus driver 
was dismissed following his election as a BNP Councillor.   

New measures for the future 

Mandatory Pre-Claim Conciliation 

Claimants will be required to contact ACAS before they can begin 
Employment Tribunal proceedings.   The idea is that a claimant - not 
his or her representative- will be required to contact ACAS on a 
prescribed form.  ACAS will record receipt of a completed form and 
the relevant time limits will be suspended to allow conciliation.  A 
claimant’s failure to use this early conciliation process may result in 
the Tribunal dismissing the claim. The aim is to promote the early 
conciliation of claims and free up Tribunal time. However, what 
is not clear is how an already stretched ACAS will manage this 
process effectively and efficiently (if at all) with no increased funding.  
Irrespective of this, this system is due to be introduced in Spring 2014. 

Financial Penalties for Employers 

Tribunals will have the discretionary power to impose a financial 
penalty on an employer found to have breached the claimant’s 
employment rights if the Tribunal considers that the breach had 
“one or more aggravating features”.  Sadly, it is not clear what an 
“aggravating feature” may be, but it has been suggested that it would 
include  
 
 
 
 
 

1. actions/breaches that were deliberate or committed with malice; 
or 

2. where the employer was an organisation with a dedicated human 
resources team; or 

3. where the employer had repeatedly breached the employment 
right concerned.   

Logically, aggravating features as an argument is less likely to succeed 
where the employer has been in operation for only a short period of 
time, is a micro business, has a limited human resources function or 
the breach was a genuine mistake.   

The amount of the financial penalty that a Tribunal may award ranges 
from £100 to £5,000 and where the claimant has been awarded 
compensation by the Tribunal any penalty must be half that amount. 
In setting an amount, if at all, the Tribunal will consider the employers 
ability to pay.   

Importantly, if the employer pays 50% of the penalty within 21 days 
of the Penalty Notice being sent, its liability for the full amount is 
discharged.  This is intended to incentivise prompt payment. 

There is, as yet, no set start date for these changes although 
indications are that they will not come into force until at least Spring 
2014. 

Tribunal Orders 

Another welcome change for employers relate to the Tribunal’s power 
to make deposit orders against claimants bringing spurious claims.  

The Tribunal will be able to order deposits are paid of up to £1000, 
where a claim has little prospect of success – increasing the current 
cap by 100%.  Deposit orders will also be able to be made per 
head of complaint, rather than the overall claim. This could make 
proceedings very costly for a spurious claimant and could act as a 
serious deterrent.  

It is hoped that this change will help to achieve more effective and 
targeted case management, which in turn will give both parties a clear 
sense of where they should focus their efforts, encouraging a more 
realistic approach to settlement.  It is anticipated that these changes 
will come into force this Summer.
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Agricultural Employers: Managing the end of the Agricultural Wages Board

As many agricultural and horticultural employers will already be aware, 
the Agricultural Wages Board (AWB) was abolished from 25th June 
2013, although this change does not come into effect until 1st October 
2013.   
 
The AWB 
 
The AWB was an independent body with a statutory obligation to set 
minimum wages for workers employed in agriculture and horticulture 
in England and Wales.  Every year the Agricultural Wages Order set by 
the AWB is updated to fix minimum wage scales for various classes of 
skilled agricultural and horticultural workers.   
 
It also prescribed on matters such as holiday and sick pay rights, 
which greatly exceed the rights of any other standard employee within 
the UK.  For example, an agriculture employee working 5 days a week 
is entitled to a minimum of 35 days holiday a year, rather than the 
standard 28 days for all other workers.   
 
The impact of its abolition 
 
The significance of the abolition of the AWB is very significant for all 
employers in this industry.  From 1 October 2013 the enhanced rates 
of pay, holiday, sickness and accommodation rights that agricultural 
and horticultural workers have enjoyed for decades will disappear.  
But what does this mean and how can employers benefit from the 
changes on a practical level?   
 
Our advice is to beware, because if employers seek to reduce 
remuneration and benefits to their workers unilaterally, whatever the  
 

law states, those workers could have strong grounds for a constructive 
unfair dismissal claim in the Employment Tribunal.  This could prove to 
be time consuming and extremely costly.   
 
In addition, if tied accommodation has also been provided, the 
worker’s security of tenure rights are not denigrated or affected by 
the demise of the AWB.  He or she will still be entitled to remain in the 
dwelling, unless the letting is on an Assured Shorthold Tenancy, which 
can be terminated on notice.  Service Agreements that state that the 
worker’s right to stay in the property ends when their employment 
ends, are also very unlikely to stand up to any challenge by an 
agricultural worker. 
 
New employees after 1st October 2013 
 
As from October in England and Wales the national minimum wage 
regulations will be the only governing legislation in relation to minimum 
rates of pay for agricultural workers.  This means that new employees 
engaged after 1 October 2013, do not need to be offered terms and 
conditions in line with the Agricultural Workers Order.  This, of course, 
will have a significant effect on the industry and employers’ costs base 
generally.   
 
The abolition of the AWB will be warmly greeted by many in the sector.  
The Agricultural Wages Order currently creates many restrictions and 
complexities, which many argue are holding back UK agricultural 
businesses.   
 
For further practical guidance and advice,  
please contact Kate Gardner, Partner in our Taunton office.

<< Front page

http://www.clarkewillmott.com/contact-us/taunton-office.php
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Myth Busters of the Month: Focus on Employment Contracts

* You don’t need written contracts if you have fewer than five 
employees. Fact or myth? 
 
...very much a myth!  

All employers, regardless of size, must give their employees a 
‘written statement of employment particulars’ if their employment 
contract lasts at least a month or more. This must include the main 
conditions of employment.  

The written statement must be given to the employee within 2 
months of the start of their employment.  

If an employee works overseas for more than a month during their first 
2 months’ of employment, the employer must give them the written 
statement before they leave. 

* Employers don’t need to give out employment contracts; they 
just give employees a load of unnecessary rights and are of no 
benefit to the employer. Fact or Myth? 

...again a myth!  
 
Employees have rights whether you given them a written contract 
or not. Employment contracts make it clear to employees what the 
agreed terms of employment are put in place to try and avoid as many 
ambiguities as possible surrounding the employment relationship. 

If drafted properly by a professional who knows your business, 
employment contracts should protect you the employer and your 
business as much, if not more so, than employees. 

* Time to review your contracts? 

With rapidly changing employment law, contracts do need to be 
reviewed regularly to ensure that they are fit for purpose. Within our 
Employment and HR team we offer a free contract review service. 
You send us your current employment contract and we will talk 
through with you suggested recommendations to ensure that you 
contracts are: 

• Compliant with current legislative requirements, ensuring they 
but protect your business in the event of an employment tribunal 
claim 

• Reflect the needs of the business  

If changes are necessary we will provide you with a non-obligation 
fixed fee quote to update them for you. One less headache to worry 
about.  

To take advantage of this review service, email your current 
employment contract to Bex Sinclair, Head of the HR Consultancy 
team at bex.sinclair@clarkewillmott.com. 

<< Front page

‘Blowing the whistle’ – changes to be aware of
On 25 June 2013, UK whistleblowing law changed in a way intended 
to encourage disclosures that are deemed to be in the public interest. 
 
This requirement has been introduced in order to close a loophole 
created by the case of Parkins v Sodexho. 
 
This case established that a disclosure concerning a breach of an 
individual employment contract was sufficient for protection to be 
afforded. 
 
So what do these changes mean for employers? What steps should 
you take? 
 
Updating your whistleblowing policy

• Ensure that your policy covers protected disclosures made ‘in 
the public interest’ – from 25 June 2013, a ‘qualifying disclosure’ 
means any disclosure which the worker reasonably believes to be 
in the public interest. It is advised that employers should amend 
the section of their policy that explains what exactly constitutes a 
protected disclosure. 

• Remove the requirement in your policy that disclosures must be 
made ‘in good faith’ – the requirement that a whistleblower make 
a disclosure in good faith has been removed from 25 June 2013. 
Employers should ensure that this is amended in their policy. 

• Clarify that complaints about employees’ own contracts of 
employment should be raised as a grievance – a consequence of 
the new ‘public interest’ requirement is that employees can no  
 
 
 

 
longer ‘blow the whistle’ about their own employment contracts.  
Employers should ensure that this is explained clearly in their 
policy, but also notify employees that they can still make such 
complaints using the employer’s grievance procedure. 

• Make sure that other employees do not mistreat whistleblowers 
– from 25 June 2013, whistleblowers are now protected 
from harassment, bullying or suffering a detriment from other 
employees. It is no longer true that employees who make 
protected disclosures are protected from adverse treatment 
only in connection to their employer’s activity. Employers should 
update their policy promptly to clarify that colleagues should not 
mistreat a whistleblower under any circumstances.

http://www.clarkewillmott.com/our-people/s/bex-sinclair.php
mailto:bex.sinclair%40clarkewillmott.com?subject=
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HR Guardian
Employment Law insurance that protects your business

Click here to find out more >>
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Click here to download our Employment Brochure >>

enterprise HR
Made to measure HR and Employment Law 
Solutions because one size doesn’t fit all

Click here to find out more >>
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If you would like to receive future editions of Employment Matters 
by email, please email news@clarkewillmott.com 
 
Disclaimer: This briefing is intended to highlight issues only for the purposes of general interest and is not intended to be a comprehensive 
statement of the law.  Although we have taken care over the information, you should not rely on it as legal advice.  We do not accept any liability to 
anyone who does rely on its content.  
 
Clarke Willmott LLP is a limited liability partnership registered in England and Wales with registration number OC344818. Authorised and regulated 
by the Solicitors Regulation Authority (SRA number: 510689), whose rules can be found at www.sra.org.uk/handbook. Its registered office and 
principal place of business is 138 Edmund Street, Birmingham, West Midlands, B3 2ES. Any reference to a ‘partner’ is to a member of Clarke 
Willmott LLP or an employee who is a lawyer with equivalent standing and qualifications and is not a reference to a partner in a partnership.
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Bristol Office
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T: 0845 209 1000  F: 0845 209 2002
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Burlington House Botleigh Grange 
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T: 0845 209 1000  F: 0845 209 2003

T: +44 117 305 6000  F: +44 117 305 6001
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T: 0845 209 1000  F: 0845 209 2005
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