
Since 13 March 2014 marriages between couples who 
share the same gender (same sex couples) have been 
legal in England and Wales. 
Following this change in the law, advisers need to 
be aware of the following legal implications.

Personal tax and succession

Same sex married couples now have parity with 
opposite sex married couples and civil partners in 
this respect. Lifetime transfers between same sex 
married couples are exempt from capital taxes, 
the surviving spouse exemption from inheritance 
tax applies on death and the transferable nil 
rate band will be available to same sex married 
couples in the same way as other married 
couples and civil partners.

A married couple can only have one main 
residence between them for the capital gains 
tax principal private residence exemption, so if a 
same sex couple owns more than one property 
when they marry, they should consider making an 
election as to which is to be the main residence 
for CGT purposes within two years.

On death the intestacy laws will apply in the 
same way as they do to opposite sex married 
couples and civil partners. So for deaths since 1 
October 2014 the entire estate will pass to the 
surviving spouse if there are no children, and the 
first £250,000 plus half the remainder will pass to 
the surviving spouse if there are children. 

Existing Wills and Trust Instruments

A Will that is in place at the time of a Testator’s 
marriage will be revoked, unless the Will states 
that it was made in contemplation of that 
marriage. This has been amended by Regulations 
which came into force at the end of 2014 

providing that conversion of a civil partnership 
into a marriage does not revoke  a Will and does 
not affect any disposition in an existing Will.

Advisers should bear in mind that references to 
a “spouse” in a Will made before 13 March 2014 
will refer to an opposite sex spouse.  References 
to a “spouse” in Wills made after that date will 
be taken to refer to both opposite sex and same 
sex spouses. This may mean that some Wills will 
need alteration. 

For example, Mary is leaving her estate equally 
between her nephews and nieces and has 
provided in her 2010 Will that if any of them 
die before her their share of the estate should 
be divided between their “spouse” and their 
children. One of Mary’s nephews, Paul, marries 
his same sex partner, Mark, in June 2014. If Paul 
dies before Mary, Mark will not receive any part of 
Mary’s estate unless Mary takes steps to alter her 
Will to include same sex spouses.

This could also potentially affect trusts as it 
is common for a trust instrument to exclude 
spouses from benefit for tax reasons. If the trust 
deed is dated before 13 March 2014 then, again, 
references to a spouse will only include opposite 
sex spouses. So if the settlor marries a same sex 
spouse he or she would not be excluded from 
benefit under the trust. 

Continued on page 2

Same sex marriage: private client legal 
implications

Welcome
to the January edition 
of our Wealth, Health 
& Inheritance Briefing

In this edition we focus 
on family wealth and look 
at how clients can make 
plans ahead of significant 
family events, whether that 

is a marriage, the protection of assets for 
future generations, or on the breakdown of 
a relationship. We also look at what clients 
should consider when they wish to leave 
charitable legacies.

Our experts look at two cases where 
the Court has been asked to intervene 
following the actions of trustees or 
attorneys.

Our private client advisers work closely 
with the experts in our family team and 
you can read more about their work on 
page 2.

This month our experts also consider:

•  The legal implications of same sex 
marriage

•  Court approval of trustee actions

•  Protecting children from family wealth

•  How to help your clients give to 
charity

•  Conflicts of interest under a lasting 
power of attorney
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As a result the trust would become “settlor interested” with a 
number of resulting tax consequences, including the settlor 
becoming liable for income tax on the trust’s income. In these 
circumstances it may be necessary to examine the trust deed to 
see if there is power to specifically exclude the Settlor’s new same 
sex spouse.

If a Will or trust deed is drafted after 13 March 
2014 then references to spouses will include 
both same sex and opposite sex spouses, so 
opposite sex spouses will have to be specifically 
excluded if the testator or settlor does not want 
them to benefit.

Divorce

As with succession law, family law will apply to 
same sex married couples in the same way as 
opposite sex married couples. One difference is that 
adultery is one of the grounds for divorce between 
an opposite sex couple but the legal position is 
that adultery can only occur between persons of 
the opposite sex so this will not be a ground for 

divorce in a same sex marriage if the extra-marital relationship is with 
someone of the same gender.

Pensions

The subject of pension rights generated a certain amount of debate 
during the passage of the 2013 Act through parliament. This 
ultimately led to an amendment to the Act requiring the Government 
to carry out a review of survivor pension benefits available to same 
sex married couples in occupational pension schemes and to report 
on that review by 1 July 2014.

Following publication of the review the Government announced 
it would need to consider the costs and the impact on pension 

schemes of any changes and it would appear that 
no alterations are likely to be made in the near 
future.

For further information  
please contact: 
Catherine Elliott
Partner

 0845 209 1045
  catherine.elliott
                 @clarkewillmott.com

Continued: Same sex 
marriage: private client legal 
implications

Focus on: family matters
The breakdown of a relationship is one of the most traumatic events in an 
individual’s life.  Clarke Willmott’s family law team can guide you or your client 
through this difficult period with advice on managing the consequences of 
that breakdown, whether on children, business or personal finances.

Our trained collaborative lawyers and mediators can, if the case is suitable, 
work with both parties and their lawyers to reach a settlement without court 
proceedings. 

We work closely with our private client experts to advise on complex asset 
ownership structures, designed to protect assets if a separation or divorce 
later occurs.

In addition to advising on the consequences of separation or divorce, we 
also advise clients at the outset or during a relationship, on prenuptial, 
cohabitation and post nuptial agreements. 

We recognise that most clients want pragmatic, proactive and sensible legal 
advice which helps to bring the matter to a swift conclusion.  We can provide 
cost effective advice, tailored to each individual, in the following areas:

•  Cohabitation agreements

•  The divorce process

•  Pre-nuptial and post-nuptial agreements

•  Financial settlements on divorce

•  Preparation for separation and divorce – ‘separation planning’ to 
protect assets

•  Variation of maintenance orders

•  Enforcement of court orders

Gareth Schofield
Partner & Head of Family Team
0845 209 1125
gareth.schofield@clarkewillmott.com

Gareth has extensive experience in divorce settlements 
and co-habitation disputes. His practice is national and international (with 
a particular interest in French divorce issues) and often involves advising 
entrepreneurs, senior executives, business people and their businesses, and 
those in the media.  

Gareth has “a wonderful reputation for being a sensible and civilised lawyer 
who has outstanding judgement about the merits of cases.  He is excellent 
with clients and has the right mix of professionalism and approachability.” 
(Chambers and Partners 2013)

Daniel Eames
Partner
0845 209 1694
daniel.eames@clarkewillmott.com

Daniel’s expertise includes acting for high net worth clients 
in complex financial disputes (arising from marriage or cohabitation) and in 
those cases involving an international aspect.

Daniel is recognised as one of the leading family lawyers in the South West 
and nationally as an expert in international family law.  He “is undoubtedly 
one of the best; he is outstanding at international family law and 
understanding the impact of EU legislation” (Chambers and Partners 2013).  
He is an elected member of Resolution National Committee and a member 
of Lord Justice Thorpe’s International Family Law Committee.

Rayner Grice
Partner
0845 209 1382
rayner.grice@clarkewillmott.com

Rayner has nearly 20 years’ experience of practicing in 
all aspects of family law.  Legal 500 2013 recognises her as dealing with 
complex matrimonial finance “efficiently and with charm” and Chambers 
and Partners 2013 singled her out for exceptional client service “She has 
great skill on the law but really excels at dealing with clients.”  Rayner has 
particular experience in advising on matrimonial agreements, including pre-
nuptial and post-nuptial agreements.

Rayner acts for a wide range of clients including family businesses, 
partnerships and clients from the entertainment and sports world.
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A decaying house, a disgruntled Earl and Court approval of trustee 
actions
Trustees are always required to act in the best interests of the beneficiaries of a trust 
and to protect the trust’s assets. In certain circumstances the trustees may feel that 
they should seek the approval of the Court to a proposed course of action.  A recent 
case has set out some of the factors that the Court will consider.
When can trustees  seek court approval?

The categories of cases where trustees might seek court approval were first 
set out in a 2001 judgment. These are:

•  Where there is doubt as to whether the proposed action is within the 
trustees’ powers: for example, there may be some ambiguity in the 
trust instrument, or the action might be an unusual one where there is 
doubt as to whether the trust powers are sufficient;

•  Where the trustees have the necessary powers to carry out the action 
that they have decided on but the action amounts to a “momentous” 
decision. Examples of this could include selling a family landed estate 
or a controlling shareholding in a family company;

•  Where trustees cannot make a decision because for example they are 
deadlocked or they have a conflict of interest; and

•  Where the trustees’ action is attacked as being outside their powers or 
as being an improper exercise of those powers.

The Savernake Estate trust - an example of a “Category 2” case

The Court of Appeal recently heard a case that falls squarely within the 
second category set out above and which serves as a good example as to 
the factors that the court will consider. 

The case in question concerned a high value, decaying and unoccupied 
Grade 1 listed property, Tottenham House, which is owned by the trustees 
of the Savernake Estate in Wiltshire. The beneficiaries of the Savernake 
Estate trust are another trust and Lord Cardigan. It became common ground 
between the trustees and the beneficiaries that Tottenham House had to be 
sold but Lord Cardigan opposed the sale negotiated by the trustees as he 
felt that the agreed sale price was too low due to an ineffective marketing 

campaign. Given this momentous 
decision, which was not approved 
by all the beneficiaries, the 
trustees were advised to seek 
the approval of the Court to the 
sale of Tottenham House for 
the agreed sale price of £11.25 
million.

Lord Cardigan’s objections

The trustees had taken both valuation and marketing advice concerning the 
sale of Tottenham House and had been advised that the best price was likely 
to be secured by inviting a small selection of interested prospective buyers to 
submit bids for the house, rather than putting the house on the open market, 
a strategy which they felt should only be adopted if a high enough bid was 
not offered. In the event, the successful bid of £11.25 million was 29.4% 
in excess of the valuation of the house and, unlike other bids, it was not 
conditional on obtaining Planning Permission,  the buyer was not reliant on 
third party finance and was willing to proceed very quickly.

Lord Cardigan, supported by expert witness evidence, argued that £15 
million could have been obtained if the house had been subject to an 
international and comprehensive sales campaign.

The High Court’s approval of the proposed sale was appealed by Lord 
Cardigan to the Court of Appeal.

The judgment

The consequence of obtaining the Court’s approval is that beneficiaries will 
not be able later to challenge the proposed action, but Lord Justice Vos 
pointed out that the Court is not just a rubber stamp to protect trustees and 
the Court will consider whether or not the action is a reasonable one. He 
held that the court should also not withhold approval without good reason 
and stated that “the Court should not place unsurmountable hurdles in the 
way of trustees”. In this case he found that the trustees were justified in 
acting on competent, professional advice and should not be required, in 
the circumstances, to “second guess” that advice. The trustees’ decision to 
sell to the prospective buyer at the price agreed was one which reasonable 
trustees could properly take and it was in the interests of the beneficiaries, 
so the High Court approval of the sale should not be over-turned. 

For further information please contact: 
Elizabeth Smithers
Partner
0845 209 1115
elizabeth.smithers@clarkewillmott.com
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Family wealth brings with it a number of responsibilities including the protection of 
family assets for future generations. The children of a family with a high net worth 
may benefit from many opportunities but they may also need protection from the 
adverse effects of larger than usual family capital.

Keeping family wealth secret

These potential adverse effects were highlighted in a recent court 
application for a Variation of Trusts Act 1958 hearing to be held in private. 
The family consisted of five children under the age of 10 and it was argued 
that hearing the application in open court would lead to the children 
becoming aware of their family wealth. The children’s parents led a “modest 
and low key unostentatious lifestyle” and they were concerned that if their 
children became aware of the extent of the family capital they would not 
take advantage of educational opportunities, they might fail to make the 
most of their chances in life, and gain a sense of entitlement. It was also 
feared that they might become prey to “false friends”.

The judge agreed that in the circumstances it was appropriate to take steps 
to protect the children. He turned down the application for the Variation 
of Trusts Act hearing to be private but directed that reporting restrictions 
should be imposed and that the judgment should be anonymised. 

How to protect children

Many parents in similar circumstances might share the concerns of this 
family. What is the best advice for clients who want to protect their children 
from losing their motivation to better themselves in life? How can the family 
wealth be ring fenced against the claims of false friends, and how can 
children be introduced gradually to the responsibilities of owning assets?  
There are several steps parents can take:

•  Make sure that clients have made an appropriate Will: in most cases 
18 would be too young an age to be in complete control of assets 
of any great value. Clients should consider postponing entitlement to 
the age of 21 or 25 bearing in mind that the trustees will have power 
under ss 31 and 32 Trustee Act 1925 to use income for the child’s 
benefit and to advance  capital before the beneficiary reaches the 
specified age. Alternatively, ongoing trusts could be used in the Will to 
provide an element of protection and also to keep assets outside of 
the children’s estates. 

•  Lifetime gifts: substantial gifts to the younger generation can carry all 
the risks outlined in the above case. Trusts can be used to mitigate 
those risks and ensure ongoing control of capital. The creation of 
a discretionary trust potentially saves inheritance tax (IHT) but also 
ensures that no firm decisions about who is to benefit and to what 
extent have to be made at the time of the gift. The beneficiaries need 
not be made aware of the existence of the trust if this is considered 
inappropriate, and the trustees will retain control over when the 
younger generation becomes entitled.  
 
The transfer to the trust will of course be a chargeable transfer for 
IHT purposes but currently a married couple or couple in a registered 
civil partnership can give up to £650,000 every seven years without a 
charge to IHT. It should be remembered that normal expenditure out of 
income gifts can also be made into trusts without any IHT liability. The 
introduction of the Settlement Nil Rate Band will increase the amount 
of tax payable on multiple trusts, but if the trusts remain in existence 
for say 20 years before distribution, the IHT payable will still be 
substantially less than if the assets had remained in the clients’ estates 
until death. Any increase in the value of the trust assets will take place 
outside of the clients’ estates.

•  Staggering entitlement: trusts can also be used to ensure that children 
become used to handling large amounts of money on a gradual basis. 
So a capital advance might be made from the trust to help finance 
a property purchase, and the same beneficiary might later be given 
an income entitlement with further capital advances following on if all 
goes well.  Loans from the discretionary trust can also be used.

Protection of children in practice

Take the example of the Payne family who have total family capital 
(excluding the family home) of £2 million. There are three children aged 
between 7 and 13. Mr and Mrs Payne wish to reduce their IHT liability 
but are unsure how the children will handle large sums of money. Having 
taken advice, the Paynes each set up a discretionary trust for the benefit 
of their children into which they each transfer £325,000. Seven years later 
they make another transfer of a similar amount. As they survive the gifts 
by seven years there is no IHT liability with regard to the transfers into the 
trusts. Any capital gains tax arising on the initial gifts is held over.

When the children are at university the trustees exercise their discretion 
to pay them a monthly allowance to help with their living costs. As the 
children are non-taxpayers they can reclaim the tax paid by the trustees at 
the trust rate (currently 45%).  On graduation, the trustees advance them 
each a capital sum to buy a car and pay a deposit on a rented flat. A few 
years later the trustees make a loan of £100,000 to the eldest child, Harry, 
towards the purchase of an apartment and give him an interest in the 
income of one third of the trust capital. At that point Harry then pays tax at 
his marginal rate on his trust income which is lower than the trust rate. 

Harry’s younger brother, Alex, receives similar distributions from the trust. 
The trustees are able to protect the £100,000 they loan Alex for his first 
home when Alex divorces several years later, ensuring that this capital is 
preserved for Alex’s future.

Similarly, their sister, Charlotte’s income entitlement is revoked when it 
becomes apparent that she has become involved with a group of friends 
who her parents feel are an undesirable influence on her.

Nineteen years after the trust’s creation it is felt that the “children”, now 
aged between 26 and 32, are sufficiently mature and settled in life. The 
trust is terminated before the second ten year anniversary, having served its 
purpose of providing protection for the children when they needed it.

For further information please contact: 
Stuart Thorne
Partner
0845 209 1105
stuart.thorne@clarkewillmott.com

Too much, too young: protecting children from family wealth
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In a typical month in the UK over half of us make some form of donation to charity. 
The median donation in 2011/12 was £10 per donor. Charitable giving is clearly an 
established pattern of behaviour in this country but how do you advise those clients 
who want to give larger sums or on a more regular basis?
Leaving charitable legacies

Legacies left in Wills are an important source of funding for the charity sector: 
charitable legacies produce £2 billion of income per year and Remember a 
Charity cites the fact that two out of three guide dogs are paid for through 
legacies.

Clients may express the wish to benefit charity and will occasionally require 
help in identifying a suitable charity that aids the cause they wish to support. 
Gifts made to registered charities in Wills are free of inheritance tax (IHT) and, 
if the gift is of at least 10% of the value of the testator’s chargeable estate, 
then a reduced rate of IHT of 36% will apply to the whole estate. The value 
of a testator’s estate will of course fluctuate during their lifetime and formula 
clauses can be used in the Will to ensure that the testator gives charitable 
legacies that satisfy the 10% test, whatever the value of his estate.

The reduced rate of IHT can greatly decrease the actual cost of a charitable 
legacy to the testator’s estate. For example, a single person with an estate 
of £800,000 who has made no lifetime gifts, would have to leave charitable 
legacies of £47,500 in his Will (10% of the value of his estate after deduction 
of the current nil rate band of £325,000) in order to qualify for the reduced 
rate. In this example, the inclusion of the charitable legacies would reduce 
the overall IHT bill on the estate by £36,100 meaning that the total cost to 
the estate would be only £11,400. 

Creating a charitable trust

For those clients who wish to leave a long-lasting monument to their 
philanthropic tendencies, or to ensure that a tradition of family charitable 
giving is established and maintained, then the creation of some form of 
vehicle for ongoing giving might be appropriate. The exact legal form of the 
vehicle will vary depending on the circumstances, but in most cases where 
a family wishes to use some of its wealth to facilitate ongoing grants for 
charitable purposes then a charitable trust would be appropriate. 

How to help your clients give to charity

If a more complicated ongoing pattern of activity is anticipated, perhaps 
where the charity will employ staff or will trade in some form, then another 
legal vehicle such as a charitable company would be more suitable.

Donations to the trust would benefit from Gift Aid which enables the trust 
to reclaim from HMRC the basic rate tax paid by the donor, and the donor 
would benefit from income tax relief at his or her marginal rate. Gifts of land 
or buildings in the UK or quoted shares would also benefit from income tax 
relief.

The trustees of the trust would need to formulate a grant making policy and 
decide which areas or causes the charity should benefit. A great deal of 
thought might be necessary to ensure that the optimum benefit is achieved. 
Charitable trusts can be set up to benefit such charitable purposes as the 
trustees decide and this might be appropriate if the trust intends to benefit 
a wide range of causes.

Charities are subject to regulation by the Charity Commission which will 
require the preparation of Annual Returns, Reports and Accounts. This 
means there are inevitable costs attached to running a charity so setting 
up a charitable trust would only be the appropriate choice where the sums 
being donated are significant. If this is the case, however, charitable trusts 
can provide a platform for the wealthy family to support favoured causes 
over successive generations. 

For further information please contact: 
Fiona Debney
Partner
0845 209 1135
fiona.debney@clarkewillmott.com
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Attorneys: Beware of conflicts of interest
In our Spetember briefing we looked at the situations where the Court of Protection 
will intervene to revoke a power of attorney.  A recent case has illustrated how the 
Court of Protection will intervene when the actions of the attorney conflict with the 
best interests of the donor. 
The duties and responsibilities placed on attorneys appointed under a lasting 
power of attorney are wide ranging, but the Mental Capacity Act 2005 (‘the 
MCA’) and its accompanying Code of Practice provide that attorneys should 
always act in the best interests of the donor of the power of attorney, and 
should avoid personal influences conflicting with their duties to the donor. 
An attorney should not gain any personal benefit by reason of his or her 
position. 

In Public Guardian v AW and DH [2014] EWCOP 28 the Court of Protection 
considered the difficulties of balancing personal gain against a donor’s best 
interests.

Where AW went wrong

OB was a widow with two daughters, AW and DH who were appointed as 
attorneys for OB in 2008. OB had lived with AW since February 2007 and in 
practice AW ran her mother’s financial affairs.

In 2013 DH complained to the Public Guardianship Office that pocket 
money to OB’s grandchildren had stopped and there had been “excessive 
expenditure” from OB’s assets.  A sum of money from OBs assets, of 
between £183,219 and £250,000, had been spent on alterations to AW’s 
house.

An investigation culminated in the Public Guardian applying to the Court 
of Protection for an order revoking OB’s Lasting Power of Attorney. At the 
resulting hearing, it was argued on AW’s behalf that OB had agreed to the 
extensive works being carried out to AW’s house and that OB had had the 
necessary mental capacity to agree. If it was found that OB lacked capacity, 
then AW asked the Court to retrospectively ratify the expenditure as gifts 
from OB to AW.

The Court held that OB had not had capacity to agree to the substantial 
amount that was spent, although she may have authorised initial 
expenditure of £80,000. It was pointed out that the standard for capacity in 
the case of a large gift made over a number of years would be a high one. 

The Court was not prepared to ratify the expenditure as gifts since no 
valuation evidence had been produced, nor was there any evidence as 
to whether the alterations were of benefit to OB as a disabled person, or 
whether they enhanced the value of AW’s property generally.

The Court found that AW’s personal interests conflicted with her mother’s 
best interests. The Court also found that by not taking into account the 
views of her co-attorney and sister, AW had failed to act in her mother’s 
best interests. The lasting power of attorney was therefore revoked.

What actions should AW have taken?

As OB’s attorney, AW’s duties to her mother should have been at the 
forefront of her mind and all her actions should have been considered 
in the light of those responsibilities. If she had done so AW would have 
realised that spending a substantial sum of her mother’s money on her own 
property clearly brought their interests into conflict. As the judge pointed 
out, if OB did not have capacity, it would have been open to AW to make 
an application to the court under s23 (2)(b) MCA and the Court could have 
authorised the action on OB’s behalf.

Alternatively, if OB had capacity, then she could have given her consent 
after receiving independent legal advice which would have ensured that 
OB’s interests were protected. 

All attorneys have a duty to bear the best interests of the donor in mind, 
together with their limited ability to make gifts from the donor’s property. 
If there is any doubt about a potential conflict with the attorney’s own 
interests it is important to seek appropriate advice.

For advice about making a power of attorney, or the duties of an attorney, 
please contact:

Heledd Wyn
Associate
0845 209 1495
heledd.wyn@clarkewillmott.com
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