
The new Government has committed to a 25 
year TB eradication strategy comprising many 
different measures. However a recent CW case has 
highlighted the critical need for government to consult 
with farmers before imposing new restrictions or rules.
In December 2014 Clarke Willmott received 
an urgent plea for help from an NFU member 
whose farming business was placed in 
jeopardy as a result of a significant change in 
DEFRA’s policy on Approved Finishing Units 
(AFUs), that would have rendered his farming 
operation obsolete. 

With a matter of minutes to spare Clarke 
Willmott issued an application for Judicial 
Review at the High Court in London, 
challenging the amendments and demanding 
that they were withdrawn. 

How AFUs work 

AFUs are licensed by the Animal and Plant 
Health Agency (APHA) and are able to take 
cattle from TB restricted holdings within higher 
risk areas. This provides an outlet for the sale 
of cattle from restricted holdings, but requires 
additional high-level biosecurity measures to 
manage the increased disease risk presented 
by these animals. Such measures include 
double boundary fencing to prevent contact 
with neighbouring herds. 

A number of AFUs were comprised of separate 
parcels of land under a single approval. These 

“non contiguous” parcels of land had long 
been an accepted method of managing an 
AFU operation. However, in August 2014, new 
APHA guidelines were published outlawing non 
contiguous parcels of land within a single AFU. 
Overnight this had the effect of rendering many 
AFUs obsolete.

Despite a long history of consultation between 
government and the NFU on matters relating to 
TB eradication, these significant amendments 
were made without any discussion with the 
farming industry. The consequent damage 
to farming businesses was immediate and 
potentially devastating. 

Judicial review challenge

In the case in hand the emergency Judicial 
Review application was made on the basis 
that the amendments were discriminatory 
and unlawful because the farmer (and the 
farming industry as a whole) had a legitimate 
expectation that APHA would not make such 
significant amendments without consultation. 

By issuing these proceedings, a “stay of 
execution” was obtained for the farmer, 
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We are delighted to announce our 
re-appointment as NFU Panel firm for 
Somerset, Gloucestershire, Dorset 
and Wiltshire. The NFU is a vital 
organisation within the agricultural 
industry; we are very proud to work 

so closely with it in supporting its members. 

Following the surprise of the general election 
and the reinstatement of much of the DEFRA 
team, there appears to be a business-as-
usual feel to matters agricultural. Despite the 
welcome continuity, there remains considerable 
uncertainty over critical issues affecting the farming 
industry: the EU in-out referendum, exchange 
rates, pesticide restrictions, TB eradication, GM 
technology to name but a few. 

Meanwhile the courts are busy making decisions, 
affecting the operation of agricultural businesses. 
A perfect example includes the recent employment 
decision on the treatment of obese workers (see p6). 

We also have a new inheritance tax holiday cottage 
case (Green v HMRC); relevant to those involved 
in holiday lets. This case highlights the uphill battle 
facing cottage owners obtaining business property 
relief from inheritance tax (more about this in the 
Autumn edition).

The Government has started discussions with 
farming industry leaders to formulate a 25 year 
vision for agriculture. We’ll see how this strategy 
develops, but critical to its success will be the 
extent to which the Government takes account of 
agricultural industry views. As evident from the case 
described on this page, Government decisions soon 
start to unravel if meaningful discussion is left out.

As ever, please do contact us for a no-obligation 
discussion if you need further advice.

Tim Hayden
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pending a final hearing. In the event, APHA backed down and agreed to 
withdraw the amendment to the regulations and paid the full legal costs 
of the farmer: a total victory for the farmer, who can continue his farming 
operation for the foreseeable future. 

As the Government’s 25 year TB eradication strategy develops, farmers 
accept that there will inevitably be adjustments to the way in which AFUs 
are managed. It is hoped however that APHA will now have realised that 
it must consult with farmers before embarking upon significant changes, 
which have such a serious effect on farming operations.

For further information please contact:
Martin Winter 
Associate 
0845 209 1835* / 0117 305 6835 
martin.winter@clarkewillmott.com

Greg Saunders
Partner 
0845 209 1797* / 0117 305 6797
greg.saunders@clarkewillmott.com

Bovine TB continued

On 26th May 2015 the Control of Horses Act 2015 came into force and has been 
met with almost universal approval. Does it, however, cover all scenarios in which 
horses are grazing unlawfully?
Particularly pleased must be local authorities who have historically been 
under armed in remedies available to combat fly grazing on council land.

The old regime

Under the Animals Act 1971 an owner or tenant of land faced considerable 
difficulty if he arrived one morning to discover someone else’s horse grazing 
his field (or road verge, or roundabout). The landowner would have had 
to post an Abandonment Notice at the field entrance, advising the horse 
owner to remove it within 14 days or risk the horse being sold or destroyed. 
In practice, disposing of or moving the horse was far from straightforward, 
and throughout, the landowner was liable for the care of the animal and for 
any injury caused if it escaped.

Over recent years the incidence of fly grazing has soared, especially since 
Wales introduced tougher measures last year, resulting in an increase in 
incidents in the border regions of England.

The new Act

Under the new Act local authorities, private landowners and lawful 
occupiers of land now have the right to detain horses unlawfully left on 
land, providing they inform the police (and the owner of the animal if known) 
within 24 hours of detention. If, after 96 hours, the horse is not removed 
(and the landowner compensated for damage, loss and certain expenses) 
ownership passes to the person making the detention; who can then 
dispose of it by “selling it, arranging for it to be destroyed or in any other 
way”. This is a complete shift in the burden of power and places the onus 
on the original owner of the horse to take quick, decisive, and possibly 
costly, action or lose it. Note, however, that in calculating the 96 hours, 
weekends and bank holidays are disregarded, and the detainor must also 
treat the animal with reasonable care and supply it with food and water etc. 
during that period.

Good news overall, but do these new remedies extend to a horse being 
unlawfully left on the land after, say, a tenancy or grazing licence has expired? 
In other words, where the status of the horse as occupier of the land has 
gone from lawful to unlawful due to withdrawal of permission, perhaps 
following the expiry of an agreement – a reasonably common occurrence? 

End of tenancy/licence

Although not specifically stated, and the government’s commentary seems 
to be aimed at the menace of fly grazing, the wording of the new Act would 
appear to be fit for both purposes. The new Act:

• refers to a horse “on any land in England without lawful authority” (not 
brought onto land without lawful authority). 

• the new provision places an obligation on the landowner not only to 
inform the police (of the detention) but also, if known, the person to 
whom the horse belongs. 

• sets out the sort of damages and expenses the landowner might hope to 
recover as a result of the unlawful occupation, but specifically excludes 
“…damage done by or expenses incurred in respect of the horse before 
it was on the land without lawful authority.” 

Assuming a similar interpretation by the Courts, the new Act therefore 
appears to be a useful and welcome tool in the armoury of a landowner left 
with horses on his land after the ending of a tenancy or grazing licence and 
expiry of notices to quit.

For further information please contact:
Daniel Gill 
Associate 
0845 209 1674* / 0117 305 6674
daniel.gill@clarkewillmott.com

Horses: Fifty shades of grazing
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The Housing Act 2004 (HA 2004) requires landlords to put their tenant’s deposit in 
a government-backed tenancy deposit scheme (TDS) if they rent on an Assured 
Shorthold Tenancy (AST) that started after 6 April 2007.

Farming families planning for succession of the farm must also make careful plans 
regarding the occupation of the farmhouse, if its value is to be disregarded in the 
assessment of contributions to care home fees.

The Court of Appeal decision in Superstrike v Marino Rodrigues [2013] 
caused uproar amongst landlords. The case involved a 1 year fixed term 
AST from January 2007 (ie before the TDS started) until January 2008, 
when it rolled over into a statutory periodic AST. The landlord did not 
protect the deposit, as it was received before 6 April 2007. 

In June 2011 the landlord served a section 21 notice to end the tenancy. 
Under the HA 2004 this is only allowed if the Landlord has complied with 
all TDS rules. The tenant resisted and, at trial, the court confirmed that a 
statutory periodic AST, which follows a fixed term AST is a new and distinct 
tenancy. Therefore the deposit held by the landlord when the periodic 
tenancy started should have been repaid, re-tendered and protected in a 
TDS. As the landlord did not do this, the section 21 notice was invalid. 

The Deregulation Act 2015 came into effect on 26 March 2015 and included 
new rules for tenancy deposits, which clarify the Superstrike decision.

In summary:

• For a fixed term AST that began before 6 April 2007, the deposit must be 
protected before a landlord can serve a section 21 notice. 

However, on appeal it was held that the point when the elderly person first 
enters care is the only relevant time for considering a mandatory disregard.

The future occupation of the farmhouse is therefore an important factor 
to take into account when planning for succession; it should be occupied 
for agricultural purposes for tax reasons, but to be eligible for any kind of 
disregard, it must be the farmer’s main or only residence and its occupation 
at the date of entering care is crucial.

For further information please contact:
Heledd Wyn
Associate 
0845 209 1495* / 0117 305 6495 
heledd.wyn@clarkewillmott.com

Many farmers sensibly take steps to ensure the succession of their farm 
and this will often involve gradually stepping back from day-to-day farming 
in favour of the younger generation. This plan might involve considering who 
should occupy the farmhouse and in doing so, thought should be given to 
what happens if the farmer has to move into care.

When someone enters care a financial assessment is carried out to 
determine how much he or she should pay towards their care fees and 
the farmhouse will be an asset that is taken into account in making that 
assessment, unless it is disregarded under the relevant regulations.

Potential disregard of value

The farmhouse, if it is the farmer’s main or only residence, will be 
disregarded during the farmer’s first 12 weeks in care and also if, before the 
time the farmer goes into care, the farmhouse is occupied by the farmer’s 
partner, another relative who is aged over 60 or incapacitated or the 
farmer’s minor child. This mandatory disregard will only apply if the relative 
in question occupies the farmhouse at the time the farmer goes into care; 
otherwise only discretionary powers apply. It is important to note also that 
the farmhouse must be the farmer’s only or main residence.

New regulations

Under new regulations which have applied since October 2014, it is clear 
that it is occupation at the point the farmer enters care which is taken into 
account in determining whether there should be a mandatory disregard. 
Some doubt existed in relation to persons entering care before this date 
as a High Court case last year seemed to raise the possibility that the 
mandatory disregard could apply whenever the relative took up occupation. 

• For a fixed term AST which subsequently rolled over into a statutory 
periodic tenancy and the deposit was received prior to 6 April 2007, the 
deposit must be protected. Landlords have an amnesty period of 90 
days (i.e. until 23rd June 2015) in which to protect the deposit. 

• For a fixed term AST created on or after 6 April 2007, there is no 
requirement to re-protect the deposit each time the tenancy is renewed 
or rolls over. 

So landlords of any farm cottages let out before April 2007 need to review 
the letting to determine whether a currently unprotected deposit now needs 
to be protected.

For further information please contact:
Beth King-Smith
Associate 
0845 209 1526* / 0117 305 6526
beth.king-smith@clarkewillmott.com

Residential Tenancy deposits: 
New rules require action for pre-April 2007 tenancies

Care Fees: The critical timing of occupation of farmhouses

*Calls cost 2p per minute plus your phone company’s access charge. We receive no monies from your call and an alternative geographic number is provided.



04 Field Talk Agricultural Law Briefing Summer 2015

clarkewillmott.com Great service... Great people...

The letting out of farm cottages can provide a useful source of extra income.  
But landowners should beware of inadvertently granting a secure tenancy.
Private lettings

For many years now it has been possible to avoid security of tenure through 
the use of an assured shorthold tenancy (AST) governed by the Housing 
Act 1988. This can be used to let out a cottage (with 2 acres or less) as 
long as the rent falls within certain limits. Under the AST regime the landlord 
has the ability to secure possession of the cottage on giving appropriate 
notice, although a court order may be necessary. 

Before February 1997, to create an AST the landlord had to serve a 
particular notice on the tenant before the tenancy was granted. That 
requirement was then generally removed, except in relation to farm workers. 

Lettings to farm workers

The rules relating to farm workers are quite different and complex. It is 
possible for a landlord to grant a farm worker an AST to avoid security of 
tenure problems. There are however added conditions to fulfil, including 
the need to serve a prescribed shorthold notice on the tenant before the 
tenancy is granted. Failing this, the letting will be an assured agricultural 
occupancy.

An assured agricultural occupancy can be created if 3 conditions are 
satisfied:

• the letting is a relevant licence or tenancy

Generally this depends on whether the occupier has exclusive occupation. 
It does not matter that no rent is being paid. 

• the cottage is in, or has been in “qualifying ownership”

The cottage will qualify if it is owned by the employer, or if arrangements 
have been made between cottage owner and employer for the farm 
worker’s use of the cottage. 

• the worker is or was a “qualifying worker” 

The worker must at some time have worked full-time in agriculture for at 
least 91 weeks out of 104 weeks (these terms are defined). Importantly 

the employment does not have to be with the same employer and the time 
working in agriculture does not have to be during the term of the tenancy.

Unexpected problems could arise where:

• the tenant is not an agricultural worker when he moves into the cottage, 
but changes his job later on.

• the tenant is not working on a farm when the tenancy starts, but the 
owner then discovers that he qualifies due to his previous employment 
elsewhere.

• the tenant is working on a farm for someone else and the cottage owner 
agreed with the employer to make the cottage available. 

Assured agricultural occupancies

If a tenant has an assured agricultural occupancy, there will be rights of 
succession for his spouse or civil partner, control of rent and very limited 
grounds for repossession of the cottage.

The message to any landowner is to take proper advice before allowing 
a prospective tenant into occupation, find out about the tenant’s previous 
employment and if there is any doubt, serve the prescribed notice just 
in case the tenant qualifies as an agricultural worker. Once an Assured 
Agricultural Occupancy has been created, it is very hard to rectify.

For further information please contact: 
Mark Buckerfield
Partner 
0845 209 1664* / 0117 305 6664 
mark.buckerfield@clarkewillmott.com

Helen Ansell
Solicitor 
0845 209 1101* / 0117 305 6101
helen.ansell@clarkewillmott.com

Farm Cottages: The risks of letting to farm workers
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Just before the general election, the 
previous government consulted on 
proposals to introduce a completely 
new Electronic Communications Code. 
We consider the terms of this new code.
The Electronic Communications Code (‘the Code’), which governs the 
relationship between landowners and telecoms operators, has long been in 
need of reform. The consultation on the new code proposals expired in April 
and we are currently waiting for the Government response.

The new code

Key provisions include:

• Assignment of agreements

 Any term which prevents or limits assignments of an agreement to 
another operator or imposes conditions will generally be void. 

• Upgrading and sharing of apparatus

 Operators will automatically be permitted to upgrade apparatus and share 
with other operators if (i) there is exclusive possession of the apparatus, 
(ii) any changes have minimal adverse impact on the apparatus 
appearance and (iii) it imposes no additional burden on the landowner. 

• Overlap of statutory regimes

 Agreements will no longer be protected by both the Landlord & Tenant Act 
1954 (1954 Act) and the Code. If the primary purpose of an agreement is 
to confer Code rights, the Code will apply to it and not the 1954 Act.

• Temporary rights

 Operators may apply to court for “interim Code rights“, to enable 
their early access to a site, pending terms being agreed between the 
landowner and operator.

• Removal of mast sites

 There are 4 grounds on which a landowner can terminate an agreement 
and the operator must be served with at least 18 months notice. The 
grounds are akin to those in the 1954 Act and include where a landowner 
has an intention to redevelop or where there have been substantial 
breaches of the agreement by the operator. 

• Payments by the Operators

 Operators can be required to pay rent (for use of the site) and 
compensation (for loss and damage). The new Code gives the court 
power to order an operator to pay compensation covering legal and 
valuation expenses, diminution in the value of land and the cost of 
reinstatement.

• Right of first refusal

 Currently it may be an offence under the Landlord & Tenant Act 1987 
for a landlord of a residential block to grant a lease for a telecoms mast 
without giving the leaseholders a right of first refusal. The new Code 
sensibly removes this problem by stating that the grant of new Code 
rights will not be a disposal under the 1987 Act. 

• New Code of Practice

 OFCOM will be required to publish a code of practice which will include 
how negotiations, between landowners and operators should be 
conducted and standard terms for new agreements.

Although welcome, the new Code will not have retrospective effect and 
so will not affect existing agreements. Furthermore there remain some 
unsatisfactory proposals, including the retention of the County Court as 

the forum for disputes. Irrespective of the final shape of the new Code, 
however, the reform is needed, so it is hoped that the new Government will 
take up the reins again and implement the new measures.

For further information please contact:
Kary Withers 
Partner 
0845 209 1469* / 0117 305 6469 
kary.withers@clarkewillmott.com

Ruth Morris
Partner 
0845 209 1038* / 0117 305 6038 
ruth.morris@clarkewillmott.com

Telecoms Reform:
Government considers new code proposals

*Calls cost 2p per minute plus your phone company’s access charge. We receive no monies from your call and an alternative geographic number is provided.
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If you would like to receive future editions of Field Talk please contact Martha Harley: martha.harley@clarkewillmott.com
If you have any comments or suggestions for the newsletter please contact our editor, Caroline Baines: caroline.baines@clarkewillmott.com

Farm businesses will have to change the 
way they treat overweight staff following 
a European Union court ruling that 
obesity can, in severe cases, constitute 
a disability.
This landmark decision sets a precedent that applies across the European 
Union, meaning that it applies to all employers in the UK. 

The court said that a worker’s obesity may amount to a disability at law, 
if it hinders that worker’s ability fully to participate in working life, on an 
equal basis with other workers. The ruling does not mean that obesity is a 
disability, but rather the effects of being obese may be a disability. 

Ruling is ambiguous

This ruling is a real problem for employers; it is ambiguous, so they will be 
unable to ensure compliance. While the court does not consider obesity a 
disability itself, businesses could still face discrimination claims from obese 
staff, if their weight problem is of such a degree that they fall within the 
definition of having a “disability” in the legislation. 

Reason for obesity is irrelevant

Employers must also bear in mind that the cause of the obesity is irrelevant. 
Workers who are obese because of lifestyle choices are equally as entitled 
to protection from discrimination as workers whose obesity is caused by an 
underlying medical condition beyond their control. 

Worker’s role

To be protected by the new law, an obese individual will still have to show 
that the effect of their weight and/or size puts them at a disadvantage in 
their particular workplace. That will, of course, depend on the type of role 

and work they do and how being obese affects their ability to perform tasks 
associated with their role. However for workers in labour intensive roles, if 
they have mobility difficulties associated with their weight, they may well 
be able to show a disadvantage in the workplace, meaning that they are 
classed as disabled. 

Obesity a disability

If a worker’s obesity is considered a disability, that worker will be protected 
under discrimination law from discrimination, including harassment, on the 
grounds of their obesity. Effects of this will include:

• Employers will not be able to take action, such as dismissal or demotion, 
against an obese worker, because of their size, without risking a claim for 
disability discrimination. 

• Similarly, jokes or “workplace banter” type remarks about a person’s size 
are out of bounds and could amount to disability related harassment. 

• Employers will also need to consider whether adjustments to the 
workplace are required to accommodate any obese workers who could 
fall within this court ruling. Employers in this position are also under a 
duty to consider “reasonable” adjustments to the workplace if there are 
aspects to the working environment or the role, that the obese person 
cannot do. What is “reasonable” will depend on the worker and their role, 
along with the size and the resource of the employer and also whether 
the adjustment will alleviate the problems faced by the obese worker.

For further information please contact: 
Sarah Driscoll
Solicitor 
0845 209 1834* / 0117 305 6834
sarah.driscoll@clarkewillmott.com

Kate Gardner
Partner 
0845 209 1420* / 0117 305 6420
kate.gardner@clarkewillmott.com

Employment: 
Court decision changes the rules on managing obesity


