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Field Talk
Following the demise of the Agricultural Wages Order 
(AWO) there are new opportunities for employers to 
make changes to the contracts of employment of 
their farm workers.

The AWO imposed a whole raft of requirements 
for worker’s contracts, including extended 
holiday rights, increased and compulsory 
additional sick pay and overtime rights and a 
complex system of setting off accommodation 
provision against pay.

With the removal of those constraints, there 
is the opportunity to renegotiate contracts 
of employment, if it is decided that the farm 
business can no longer support terms such 
as full sick pay and a very generous holiday 
allowance. Farmers may also decide to control 
the timing of future pay rises.

The consequences of inaction

If an employer chooses not to effect changes to 
workers’ contracts (even verbally), then those 
farm workers will be entitled to assume that 
they can enjoy a continuation of all benefits they 
received under the AWO.

How to make changes

If changes are to be made to a worker’s 
contract, great care must be taken to avoid the 
employee treating the changes as constructive 
dismissal and bringing a claim against the 
employer. The employee must be given clear 
details of the proposed changes, must be 
allowed a three month consultation period and 
any suggestions made must be considered in 
the final decision. 

Workplace pensions auto-enrolment

In addition to abolishing the AWO the 
Government has also introduced Workplace 
Pensions (WPP). This is an initiative intended 
to encourage all workers to provide for their 
retirement through set, statutory contributions 
made each month from both the employee 
and the employer. The legislation affects all UK 
employers regardless of size and the fines for 

non-compliance are substantial. Put simply, 
all employers will need to enrol automatically 
all eligible job holders into a qualifying pension 
scheme and make employer contributions.

This legislation is being phased in over 6 years 
from 1st October 2012, although the exact date 
will vary according to the size of the business. 
The relevant staging date for a business can be 
ascertained using a PAYE reference number on 
the Pensions Regulator website. 

Early enrolment – an incentive for  
contract changes?

Although many farm businesses will not be 
forced to implement these pension changes 

Continued on page 2

Time for a change: 
A new era for farm worker contracts

Welcome
to the Autumn edition of our 
Agricultural Law Briefing
In the usual grindingly slow 
manner of CAP Reform, 
we have at last seen further 
progress with the launch of 
the English consultation. Not 
many surprises, but a relief 
to know that English entitlements will be 
rolled over, so that the nightmares of golden 
tickets, special measures for business 
mergers and scissions and applications 
to the national reserve for developing 
businesses have gone away for English 
farmers..….until the next reform! 

Of those issues left for consultation, DEFRA 
has already expressed fairly strong views: in 
favour of the transfer of 15% of funds (the 
maximum permitted) between Pillar 1 (direct 
payments) and Pillar 2 (rural development); 
and against extending the active farmer 
criteria under the Basic Payment Scheme to 
exclude further categories of applicants. 

There are still, however, plenty of decisions 
to be made. At the current pace of progress 
and with all the cross border differences 
to reconcile, there is plenty of time this 
Autumn for farmers to keep up with some 
of the other changes afoot: renegotiating 
workers’ contracts post agricultural wages 
order abolition (see left); taking action post 
town and village green registration changes 
(see page 6) and considering development 
opportunities following the removal of various 
planning obstacles (see pages 3 and 6). 

Please do contact us for a no-obligation 
discussion if you need further advice.

Tim Russ
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Our HR Consultancy Unit was set up at the 
start of 2013. The Unit is fully integrated 
into our national employment team, rather 
than operating as a stand-alone function, 
as is often the case. This allows us, as 
one team, to provide holistic advice on 
HR and employment law issues – ranging 
from practical and operational support on 
day-to-day people management issues, 
through to legal advice on the most 
complex types of contentious employment 
law matters. We are delighted to report that 
the unit has just received a commendation 
in the Value Resourcing category of the  
FT Innovative Lawyer Awards 2013. 

HR Consultancy Unit 
receives commendation



clarkewillmott.com

B i r m i n g h a m  •  B r i s t o l  •  L o n d o n  •  M a n c h e s t e r  •  S o u t h a m p t o n  •  T a u n t o n

02 Field Talk Agricultural Law Briefing Autumn 2013

Telecoms technology is moving forward rapidly. Site sharing has become 
commonplace. The inevitable consolidation of masts means that landowners 
are facing the process of decommissioning a mast site.
Landowners might assume that decommissioning is straight-forward, 
however there is a risk that the operator will try to walk away and leave 
the landowner with considerable clearing up costs. We consider some 
of the points for negotiation.

• Right to Break

 An operator can only vacate a site mid-term, if there is a break 
clause in the lease and it has the right to exercise it. The break 
clause and any break notice served by the operator should be 
checked carefully to make sure all conditions are met. If the break 
notice is not served strictly in accordance with the lease, it may be 
invalid. All names and dates must be correct. Some leases also 
provide that a break notice will not take effect if there is a material 
breach of the tenant’s covenants at the time of the break. 

• Business leases

 Many telecoms leases also enjoy security of tenure as business 
leases under the Landlord and Tenant Act 1954. If so, the operator 
may need to serve a statutory notice under that Act to terminate  
the lease. 

• Dilapidations 

 Clearing the site of redundant equipment is expensive and the 
operator may try to wriggle out of this liability. It may suggest leaving 
some or all of the equipment on site, the implication being that this 

for some time, it is possible to register voluntarily at an earlier date. In 
view of the fact that businesses will all eventually have to comply, there 
may be advantages in offering an employee an early pensions auto-
enrolment in return for changes to that worker’s contract, which are 
advantageous to the employer. The end of the AWO provides an ideal 
opportunity to wrap up all these changes together.

may be of benefit to the landlord. This will rarely be the case. In 
most situations the landlord will want the site fully cleared with the 
removal of the mast, equipment cabin, cabling and concrete plinth. 

 Leases usually require the site to be returned to its original condition 
at the end of the lease, the operator making good any damage 
caused. Equipment left on the land after the lease termination date 
may well constitute an act of trespass by the operator, entitling the 
landlord to claim damages by way of double rent until the site is left 
properly vacant.

 Decommissioning is a critical part of the contract with the operator. 
Landowners should take proper legal advice and stand their ground 
with operators to ensure that they are not left with considerable 
clear up costs.

For further information please contact:
Ruth Morris
Partner 
0845 209 1038
ruth.morris@clarkewillmott.com

Kary Withers
Partner 
0845 209 1469
kary.withers@clarkewillmott.com

For further information please contact:
Kate Gardner
Partner 
0845 209 1420
kate.gardner@clarkewillmott.com

Bex Sinclair
Head of HR Consultancy Unit 
0845 209 1831
bex.sinclair@clarkewillmott.com

Telecom mast sites:  
The process of decommissioning

Time for a change: A new era for farm worker contracts continued
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It is a commonly held belief that the majority of farmland is ineligible for 
development. However, recent changes to our planning system and the 
availability of environmental grant funding may serve to change this belief.

Securing business property relief 
(BPR) from inheritance tax (IHT) for 
holiday lets will, for the time being, 
remain a challenge, following the end 
of the Pawson saga.

The insatiable requirement for new housing (both social and private) 
continues to pressurise local authorities into considering previously 
unallocated sites. Furthermore, as highlighted on page 6, a widening 
and simplification of general permitted development (PD) rights 
mean that mothballed and inefficient buildings are now eligible for 
mainstream redevelopment, with simplified planning formalities and 
significantly reduced costs. As a direct result of these changes the 
Clarke Willmott development team has recently been instructed on a 
variety of new projects, including the redevelopment of closed public 
houses to residential and convenience store use and the refurbishment 
and development of derelict barns and outhouses to residential flats 
and houses. 

Grant funding

This simplified planning regime is supported by the greater availability 
of grant funding for environmentally sustainable projects. This can help 
a development get off the ground and is often critical to its feasibility. 

The on-going lack of funding from financial institutions continues to 
hamper the system. So long as this position endures, developers will 
need to rely on the availability of grant funding to offset some of the 
burgeoning costs associated with development. The grants can also 
assist landowners with bringing forward development of their land. 

It has been announced that there will be no further appeal in the much 
publicised case of Pawson, which concerned an attempt to get BPR 
from IHT on a single holiday let property, where additional services 
were minimal.

The Pawson decision

Trading businesses qualify for IHT relief; investment businesses do 
not. Letting furnished holiday accommodation is a hybrid; returns are 
generated partly by a rental element (an investment activity) and partly 
by services provided by the owner (a trading activity).

The Pawson decision established an extremely high threshold for the 
intensity of the services necessary to secure trading status (and IHT 
relief). It held that furnished holiday lets would not normally qualify for 
BPR. The relief would only be available if the services provided to the 
holiday maker were more significant that the use of the land.

Future cases

We anticipate that HM Revenue and Customs (HMRC) will try to 
use the Pawson case as authority for denying BPR on a wide range 

Funding projects

The financial assistance is varied and includes photo-voltaic farms, 
ground source heating, bio-digester plants and waste to energy 
conversion. Lucrative feed-in tariffs, available for the installation of 
environmentally sustainable plant and equipment and which are 
payable over the lifetime of the equipment, generate large up-front 
payments to landowners. This can often make or break a development. 

Aside from the pure financial benefits, landowners and developers are 
also able to promote their corporate social responsibility through their 
installation of environmentally friendly energy and ecological systems. 
Carbon neutral development sites offer opportunities for publicity and 
reputational support to buyers and funders alike. 

With the planning system in a state of flux, new wider PD rights and 
considerable environmental financial assistance on offer, there has been 
no better time for landowners to consider development of their land.

For further information please contact:
Peter Swinburn 
Partner 
0845 209 1539 
peter.swinburn@clarkewillmott.com

of holiday properties and businesses. We do not anticipate serious 
difficulty in cases of genuine holiday parks and hotels, unless they 
include a majority of long term lets.

Although it will be extremely difficult to secure BPR on any single 
property holiday let business, it remains the case that the more 
services and facilities provided, to create the “holiday experience”, 
the better. For example a complex of several holiday lets, with games 
room, pools, tennis courts, provision of breakfast groceries, organised 
excursions etc. would still stand a good chance.

Other IHT options

Families with a holiday let may wish to give serious consideration to the 
option of giving their property to the next generation or putting it into 
a trust. Donors must not “reserve the benefit” from the property, but 
provided the new criteria on letting days are met, capital gains tax may 
not be a problem and if the donor survives 7 years, IHT on the holiday 
let will be avoided altogether.

For further information please contact:
Stuart Thorne
Partner 
0845 209 1105 
stuart.thorne@clarkewillmott.com

Farmland: 
To develop or not to develop – that is the question

Inheritance Tax: 
Pawson saga over – for now!

F o l l o w  o u r  b l o g  a t  w w w . a g r i b l o g . c o . u k  Great Service... Great People...



Although with flooding the source of a nuisance may be considered an 
act of God, what happens to the water after it reaches the ground is 
often in the hands of man. 

Rylands v Fletcher

In times past, a landowner who suffered loss as a result of natural 
nuisance from his neighbour’s land had little recourse in law. This 
position was revised in the landmark19th century case of Rylands v 
Fletcher which found that where modification to the land was made, 
strict liability applied. 

Mr Fletcher built a reservoir on his land. During heavy rains the 
reservoir burst and flooded a neighbouring mine belonging to Mr 
Rylands. On appeal the Court of Exchequer stated:

The rule in Rylands v Fletcher still holds true today but, inevitably, has 
seen interpretation and modification. 

Other cases

In the 1940 case of Sedleigh-Denfield v O’Callaghan, despite an 
absence of modification, landowners were held liable for the escape 
of water, where this could have been prevented by taking simple and 
obvious steps. This principle has been applied in relation to soil and 
rubble falling from one property to another (Leakey v National Trust 
[1980]), and tree roots causing damage to nearby buildings (Delaware 
Mansions Ltd v Westminster City Council [2001]).

In July of this year the Court of Appeal decided the case of Vernon 
Knight Associates v Cornwall Council.

Here the Claimant owned a holiday village near Callington in Cornwall. 
In 2006 and in 2008, it suffered severe flood damage as a result of 
rain water collecting, and then escaping, from a dip in a road on 
its northern boundary. The site of the dip was a known black spot, 
and the Council, who had responsibility for maintaining the road, 
was aware of this. Indeed, the Council had already installed a series 
of drains, gullies and a catchpit in the dip. Needless to say, these 
defences were only effective to the degree that they were maintained 
and, inevitably, on the occasions of the floods, it was the lack of 
maintenance that led to their failure.

In his judgement Lord Justice Jackson set out the following useful 
principles:

 1. A landowner owes a measured duty to take reasonable steps to 
prevent natural occurrences on his land from causing damage to 
neighbouring properties.

 2. Determining “measured duty” includes considering what is fair, 
just and reasonable between neighbouring landowners, taking 
into consideration circumstances such as the extent of the 
foreseeable risk, available preventative measures, the costs of 
such measures, and the resources of the parties.

 3. Where the defendant is a public authority, the Court must take 
into account the competing demands on those resources.

So for landowners, the lesson from case law is that a normal risk 
assessment must include consideration of natural nuisance and 
determination of the measures necessary to prevent damage to a 
neighbour’s property. If those measures are reasonable (looked at 
objectively), then they should be implemented, if the risk of a future 
claim is to be minimised.

For further information please contact: 
Jonathan Clifford
Senior Associate 
0845 209 1027 
jonathan.clifford@clarkewillmott.com

clarkewillmott.com
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With the rainy season upon us again, many farmers are still counting the cost 
of last year’s flooding. We consider their potential liability for natural events 
which constitute a legal nuisance.

Disputes: Liability for natural nuisance 

“the person who for his own purpose brings 
on his land and collects and keeps there 
anything likely to do mischief if it escapes, 
must keep it at his peril, and, if he does not 
do so, is prima facie answerable for all the 
damage which is the natural consequence.”
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While David Cameron has recently 
expressed some sympathy with those 
MPs seeking to amend the Hunting 
Act, so that the exemptions within 
it are more welfare friendly, recent 
cases have shown how the RSPCA 
uses the criminal justice system for its 
own political ends.
Recently I represented David Parker, the Huntsman of the Seavington, 
who pleaded guilty to a Hunting Act offence. David has devoted his life 
to hunt service for very little financial reward, a fact which helped him in 
the proceedings. 

The Hunting Act

The Hunting Act came into force in February 2005 and should, by 
now, be a run of the mill offence. It is not for two reasons. First, it has 
almost entirely failed to generate proceedings against those intended 
(registered hunts) and of those prosecuted, a huge percentage 
have been acquitted. Secondly, the manner of prosecution is quite 
extraordinary, which this case well illustrates.

A Hunting Act offence is a summary offence, only dealt with by way 
of a fine. It is less serious than, say, speeding, as there is no danger 
of harm to humans. In the moral pantheon of the criminal law it falls 
somewhere between dropping litter and failing to pay a TV licence. 

The Seavington case

Despite this, last year, a large scale anti hunt covert surveillance 
operation was conducted in Dorset by operatives from the International 
Fund for Animal Welfare (IFAW). Thousands of hours of footage was 
taken, from which operation David was captured on film for 2 minutes 
encouraging hounds in the direction of a fox, which was never in 
danger of being caught.

IFAW should have passed the evidence to the police to investigate. 
They in turn would have presented the evidence to me as David’s 
solicitor. If David had admitted the offence, he would probably have 
been offered a caution rather than prosecution, which would obviously 
not have generated much interest in the media.

Instead, IFAW approached the RSPCA, who refused to provide me 
with the evidence against David (something I have never experienced 
before, across numerous police investigations). During subsequent 
proceedings the evidence was eventually produced and David 
confirmed he would plead guilty.

I then invited the RSPCA to issue a caution rather than prosecute, 
however they declined to do so, despite it being a first offence for 
David and despite no animal being harmed in the process. They 
claimed the prosecution was in the public interest. Another possible 
explanation is that the RSPCA wanted to use the criminal proceedings 
to highlight its own political interests. Interestingly we know from a 
leaked RSPCA internal memo the RSPCA’s own Deputy Chairman 
Paul Draycott has expressed concern about overtly  
political prosecutions.

The outcome

So at a time of austerity the RSPCA used the public resources of a 
court to bring proceedings that proper authorities are unlikely to have 
brought. In court the RSPCA asked for an order that David should pay 
their costs of £4,783. In fact the court fined David £500 due to his 
limited means and awarded the RSPCA £500 of the costs that it had 
claimed. The whole prosecution therefore cost the RSPCA £4,283.

Overall the case begs the question of whether the RSPCA should be 
allowed to subvert the criminal process for its own political ends. The 
one thing IFAW’s covert surveillance operation proved beyond doubt is 
that almost no-one is breaching the Hunting Act. This may be a good 
argument for repeal.

For further information please contact:
Jamie Foster
Partner 
0845 209 1705
jamie.foster@clarkewillmott.com

Hunting ban: 
Jamie Foster questions 
RSPCA’s use of the criminal 
justice system 
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To encourage house building and growth in the economy, the Government 
has introduced several planning changes designed to remove obstacles to 
development.
TVG statements

Whilst there is a place for protection of proper town and village greens 
(TVGs), the TVG registration system has sometimes been used by 
opponents of a particular development to thwart the proposals. 
As from 1st October 2013 landowners have been given increased 
protection against unwelcome applications to register their land as  
a TVG.

To register land successfully as a TVG, members of the public living 
in the locality have to show that they have used the land “as of right” 
(i.e. without permission, stealth or force) for sports and pastimes for 
a continuous period of 20 years. The pastimes can include activities 
such as dog walking, blackberry picking or kite flying.

Once registered, the land can no longer be built on, driven over, or 
used for any purpose which is inconsistent with its TVG status. Aside 
from the issue of development, this could cause considerable practical 
difficulties for a landowner.

Under the new system a landowner can serve a statement on the 
Registration Authority, which stops the 20 year clock running on any 
recreational use of his land. The notice should be updated every 20 
years as it will not stop a new period of 20 years from starting to run.

If potential applicants can already demonstrate at least 20 years use of 
the land when the notice is served, they will have a period of one year 
from that service, during which to submit an application. After that, the 
landowner will be protected for the remainder of that 20 year period.

All landowners should now consider serving a statement in respect 
of any land used in any way by members of the public, whether or 
not development is planned in the near future. Although this may 

prompt applications by potential applicants, at least these issues will 
be flushed out at this stage, rather than further down the road, when a 
delay could prove far more damaging.

Permitted Development Rights Changes

New permitted development rights (PD Rights) have been introduced 
which allow the change of use of agricultural buildings, without 
obtaining planning consent, to various uses, including shops, financial 
and professional services, cafes, offices, storage and assembly and 
leisure. These rights are subject to conditions including: 

• The buildings have been solely in agricultural use before 3 July 
2012 or (where this is not met) for 10 years from 3 July 2012. This 
is intended to prevent people building agricultural buildings with the 
sole intention of conversion. 

• There is a cumulative maximum of 500m2 of buildings that can 
benefit from PD Rights 

• Where more than 150m2 of built footprint is to be converted, a prior 
approvals procedure must be followed. Under 150m2, a notice must 
be served on the Local Planning Authority. 

The Government is currently consulting on permitted development 
rights to convert agricultural buildings to dwellings. So watch this 
space…

For further information please contact:
Caroline Waller
Partner 
0845 209 1814 
caroline.waller@clarkewillmott.com

Planning: 
Government acts to remove obstacles to development

 Great Service... Great People...
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