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Working together to
prevent financial abuse

Financial abuse of older adults is an increasing
problem in the UK as the population ages.
An Age UK report published in 2015
estimated that between 1-2% of people in
the UK aged over 65 had suffered financial
abuse at some time. The report shows that
if older people are asked who they believe
commits this abuse they are most likely to
identify institutions as the likely perpetrator.
They would probably be shocked to realise
that in fact the most reported abusers are
family members, with 50% of abuse being
carried out by adult children.
The risk of suffering abuse increases with
age and with poor mental or physical health;
US studies show that women are twice
as likely as men to become the subject of
financial abuse. The abuse is reported to
often arise from adult children’s sense of
entitlement to their parent’s assets. Age
UK predicts that this sense of entitlement
could increase in the future because of the
perceived imbalance of assets between the
generations.
How advisers can help to reduce abuse
1. Be aware of the problem: all
professionals, whether legal or financial,
should consider the possibility of financial
abuse. If the client is always accompanied
to meetings by a third party that person is
probably helping out a loved elderly relative
with a task that they now find more difficult
or lack confidence in doing. In a small
minority of instances, however, this may be
a sign of less welcome behaviour and an
attempt to exercise inappropriate control.
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If a third party is always in the background
on telephone calls this could also be a red
flag. Remember that, whilst it’s perfectly
acceptable for an adult child, friend or
other relative to give advice to an older
person, they do not have legal authority to
make decisions on their behalf about their
finances, unless they have been given a
power of attorney or they are a Deputy for
the older person appointed by the Court of
Protection. If the older person instructs you
to undertake transactions that are unusual
for them, and they can give no reason for
the change, this may also be a reason for
concern.
2. Be mindful of possible mental
incapacity: when a person loses mental
capacity, they can no longer make some
or all decisions. Tests for capacity take into
account the particular decision that is being
made with some decisions requiring higher
levels of capacity than others. If your client
appears confused, forgets appointments
and the details of important conversations,
this may be mild cognitive impairment or
signs that the client may be developing
dementia. This is when it can be helpful,
with your client’s permission, to speak with a
close family member to raise your concerns.
3. Encourage your client to obtain
professional help in making their
Will: the Age UK report mentioned above
identified a type of abuse where pressure
is put on an older adult to make a Will in a
particular way. Continued on page 2

Welcome to our
June edition
Welcome to the June
edition of WHIB which
sees us getting back to
greater normality, but with
our fingers firmly crossed
that nothing will derail the
tremendous progress out of the pandemic
that we have made.
Despite greater freedoms I hope you can
find time to enjoy this issue. In our leading
article we consider the very important topic
of financial abuse of the elderly and what
all advisers can do to help prevent abuse
or recognise when it may be happening to
our clients.
In other articles, one of our Bristol partners,
Jane Halton, looks at some of the mistakes
that might arise in Will drafting if the Will is
drawn up by a non-specialist, while Paul
Davies examines the near future for trusts
and trust taxation.
Clarke Willmott is fortunate to have several
members of staff who have been working
with the firm for many years and have a
great amount of experience to pass on.
Stuart Thorne recently retired after over
forty years working in the Taunton private
capital team. Stuart will be much missed
but we are excited that we have a number
of talented young practitioners who will
be carrying the team forward. You can
read about Stuart’s career, and recent
promotions within the Private Capital team,
in our Team News.
Please do not hesitate to let us have any
feedback on this issue. Why not follow us
@CWPrivateClient.
Anthony Fairweather

Great service... Great people...
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Working together to prevent financial abuse - continued
A homemade Will can increase the risk of abuse; two witnesses are
currently required for it to be valid but those witnesses only have to
see the testator sign the Will and then to sign it themselves. They
do not have to assess whether your client is capable of making a
Will or whether undue influence is being exerted over them.

instances of adult children appointed under LPAs who then use this
authority for their own benefit so great care should be taken in the
choice of attorneys. Obtaining advice from a neutral third party can
enable clients to make better, more informed choices about their
choice of attorney.

By comparison when the Will is drawn up by a solicitor we are
required to ensure, in so far as is possible, that undue influence is
not being exerted. We will insist on seeing or speaking to the client
alone at some point so that we have the opportunity to assess
whether the client is acting of their own volition.
A solicitor will also make a preliminary assessment of your client’s
mental capacity to make a Will using established legal tests and
principles and, if there is any doubt as to capacity or if the client is
perceived to be particularly vulnerable through age or illness, we
will instruct a medical expert to give their opinion.

Appropriate safeguards can be provided within the LPA document.
For example, one recommendation made by Age Concern UK in
their report is that attorneys should be required to submit annual
accounts and we can include a provision to this effect. We can also
discuss with the client what their wishes are regarding the future
running of their finances and record this appropriately. We will also
ensure that the client’s attorneys are given authority for the older
person’s investments to be subject to discretionary management,
which is essential if this is to continue once the client has lost
capacity and the LPA is operative.

We will supervise the signing of the Will when possible and supply
witnesses, which provides evidence against any allegation that the
Will was forged, especially as contemporaneous written evidence
of the signature will be retained. In some instances, video evidence
of instructions and/or execution will be taken and retained to
include all Wills that are executed virtually during the pandemic.

If advisers have evidence that abuse has occurred, they should
contact adult Social Services, the police or the Office of the Public
Guardian (in respect of a misused LPA) as soon as possible. We
cannot guarantee that clients will not suffer financial abuse but
awareness of the problem, the safeguards that can be put in place
and swift action if it does happen is imperative.
Anne Minihane
Partner
0345 209 1391
anne.minihane@clarkewillmott.com

4. Advise your client to make a Lasting Power of Attorney
(LPA): LPAs can often be a protection against financial abuse as
they enable clients to appoint persons of their choice to deal with
their finances in the case of incapacity. However, there are also
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Five mistakes arising from inexpert Wills
Your clients may take the view that a homemade Will is sufficient
or appoint a Will drafter on price grounds alone; the Wills resulting
from such decisions may not necessarily be invalid but they may be
less than optimum in their results. Here are some examples:
1. Failing to deal with the what ifs: a recent case concerned a
Will that had left all the testator’s assets to his wife. Unfortunately,
his wife died before him meaning that the Will resulted in an intestacy and a disputed estate when claims for reasonable financial
provision were made against it. The what ifs must always be considered so that your client’s Will can deal with multiple eventualities.
2. Not making the most of tax reliefs: For example, James is a
farmer and his Will leaves his entire estate to his wife meaning that
the benefit of the agricultural and business property reliefs attaching to his farming and business assets is lost and subsumed within
the surviving spouse exemption.
Amy meanwhile leaves her flat to her nephews and nieces and the
residue of her £1.8 million estate to her grandchildren. As a result,
her estate is unable to clam the Residence Nil Rate Band and is
liable for an extra £70,000 of inheritance tax (IHT) as the flat is not
“closely inherited.”
3. Failure to consider foreign issues: whether your client is UK
domiciled will be vital for both succession and tax purposes. NonUK assets owned by a foreign domiciliary can be left to a non-exempt beneficiary as they fall outside of the UK tax net (although
potential foreign tax would also have to be considered.) The limited
spouse exemption that applies to a UK domiciled spouse leaving
assets to their non-UK domiciled wife or husband would also have
to be considered carefully, both at the time of making the Will and
when the estate is administered.

4. Charitable gifts: failure to check whether an organisation is a
charity could lead to the loss of charitable IHT relief and a gift could
fail if provision is not made to cater for the situation where a charity
merges with another or is wound up altogether. The value of charitable gifts could fall just below 10% of the net estate meaning that
the reduced IHT rate of 36% is not applied which can disadvantage
both the charity and any non-charitable residuary beneficiaries. If
a married couple wish to give charitable gifts of more than 10%
of their combined net estate drafting the Will so that the charity
legacies are payable when the first of the couple dies will lead to
the loss of the reduced rate.
5. Absolute gifts of the residuary estate are straightforward but
may not always be the best way forward. Children may need protection from themselves and adverse life events; trusts ensure that
the tax burden and the timing of inheritances can be controlled and
measures can be taken to ensure that a testator’s assets ultimately
pass to their children if this is what is desired.
Jane Halton
Partner
0345 209 1417
jane.halton@clarkewillmott.com

A will is
a complex
product
Did you know that having an inadequate or DIY will might put your loved ones’
inheritance at risk? Many people are not aware of the high-level of protection a good
will can provide, how much money and stress it could save their loved ones, or how to
start the process of making one.
Which Will? has been designed to help you explore what you need to think about when
making a will. It will introduce you to our will product that we believe best suits your needs
and tell you how much it will cost. And when you’re ready, we invite you to a free, no obligation
consultation with one of our specialists to ensure you have the best protection in place for your
loved ones.
Find your will at clarkewillmott.com/whichwill

Great service... Great people...
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What now for trusts?
In November 2018 the government published a review of trust taxation with
the intention of measuring the trust taxation system against the principles
of transparency, fairness and neutrality and simplicity. The consultation
period ran from November 2018 until February 2019 and there were 100
responses.
Some respondents stressed the positive role of trusts in managing
and protecting wealth and assets and stated that tax rules could
be a barrier to using trusts. Others argued that the trust taxation
system should provide “certainty” and “stability” especially given
that trusts are long-term vehicles.

The government’s response

Most respondents did not want further measures introduced to
ensure the transparency of trusts when significant measures have
been introduced in recent years (such as automatic exchange of
information and the Trust Registration Service) which have yet to
bed down and the effectiveness of which have yet to be measured.

This was followed by a statement by the Chartered Institute of
Taxation that they felt vulnerable/disabled trusts should be reviewed
to make them less complex and that the issue of tax residency for
foreign trusts should be looked at to encourage foreign settlors to
look more favourably on trusts making use of UK professional trust
services providers.

Other areas of concern raised by the respondents included:
•

The tax residence test: it was felt that defining the tax
residence of a trust in part by the residence of the trustees can
lead to accidental migration and to non-UK settlors avoiding
the appointment of UK resident trustees leading to valuable
loss of business.

•

The immediate lifetime entry charge to inheritance tax
(applicable to most trusts and payable if the settlor’s gifts in
the seven year period up to and including the gift to the trust
exceed the inheritance tax nil rate band) was criticised and
compared to the more favourable potentially exempt transfer
rules applicable to outright lifetime gifts to individuals.

•

The taxation of vulnerable beneficiary trusts was considered to
be too complicated; and

•

It was felt that bereaved minor trusts (trusts set up in Wills by
parents in favour of their children) should be available up to the
age of 25 instead of the current age of 18.

The government stated that “the responses did not indicate a
desire for comprehensive reform of trust (taxation) at this stage”
and that they would continue to review specific areas of trust
taxation on a case by case basis.

Meanwhile the Law Commission is to undertake a 12-18 month
project reviewing English trust law so that it is on a level with
(for example) Singapore and New Zealand’s recently updated
trust laws and is consequently able to compete in a global trust
market. Trusts are a significant source of business for the UK and
the Law Commission’s aim is to ensure that the trust business
market remains globally competitive. The review will not look at
trust taxation as this is outside the Law Commission’s remit but
will carry out the most comprehensive review of trust law since
1925 and is intended to culminate in a new Trustee Act. Scoping
the project is now taking place with some practitioners urging the
Law Commission to consider, among other matters, the interaction
between mental incapacity and trusts.
New structures will also be evaluated as part of this project
(perhaps US grantor trusts or other similar structures will be
incorporated into English trust law). Together with the expansion
of the Trust Registration Service in 2022 to express trusts without
tax consequences, it is clearly going to be another interesting few
years for trusts and the trust industry.
Paul Davies
Partner
0345 209 1783
paul.davies@clarkewillmott.com
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Private Capital team news
Goodbye to Stuart Thorne - At the end of April Taunton private capital
partner Stuart Thorne retired from Clarke Willmott after more than forty
years of service to the firm and to his many clients.
In February 1977, Stuart joined the Taunton office (at that time one
of two Clarke Willmott offices in Somerset) as an articled clerk (or
trainee solicitor). Stuart has always specialised in private client
work, especially Wills, trusts and estates and he is an expert in
lifetime tax planning and succession issues. Born into a farming
family, Stuart has a particular interest in inheritance tax for farmers
and landed estates and other privately owned businesses.
During his time with the firm Stuart has seen many changes and
along the way has had some unusual extra-curricular duties, such
as playing cricket for Somerset seconds when Somerset County
Cricket Club was unofficially managed by the partner to whom
Stuart was articled!
The solicitors’ profession has been transformed during Stuart’s
career, with solicitors embracing greater specialisation and, in
common with other professions, becoming subject to increased
regulation. Businesses have progressed from closed off individual
offices to flexible, open plan work spaces, dusty legal books have
been replaced by online precedents, and business development is
driven by networking events which are increasingly held on online.
“Despite all the changes” Stuart told us at the time he celebrated
forty years with Clarke Willmott, “one thing that has remained the
same throughout my time with the firm, is the fact that we regard
private client work and agriculture as absolutely central to our
offering and that we have always put our clients in the forefront of
everything that we do”.

Stuart’s good work in Taunton will be carried on by partners, David
Maddock, Tom Chiffers and Emma Pope and their supporting
team.
We wish Stuart a long, happy and peaceful retirement.
Team promotions
Developing the expertise of the team is fundamental to the
service that we provide to our clients. This has become even
more important over the last year as we have responded to the
challenges that our clients have faced.
In May, Harriet Neusinger (Taunton) and Tom Bradfield (Bristol) were
promoted to Associate. They have demonstrated strong technical
legal competence and taken on greater responsibility while
adapting to new and flexible ways of working.
Congratulations to Harriet and Tom.
Tom Chiffers
Partner
0345 209 1693
tom.chiffers@clarkewillmott.com

If you would like to receive future editions of Wealth, Health and Inheritance Briefing or if you have any comments or suggestions for the
newsletter please contact: news@clarkewillmott.com
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