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Will trusts for children 
 
How to ensure that both your children and your assets are protected 

At the time that you make your Will you may have young children, or your children may be 
adult but may have particular problems such as money difficulties or a failing marriage. In 
both circumstances what is the best way to provide for your children in your Will but ensure 
that your assets are protected for the future? 

You may be aware that if you leave assets to your children in your Will (whether adult or under the 
age of eighteen) then, unless you specify otherwise, the children will (after your death) be entitled to 
the assets outright at the age of eighteen, with no restrictions on how they deal with the money. Many 
people believe that this is too young an age to receive a potentially large sum of money and, even 
when children are older, circumstances may arise where it would be inadvisable for the child to have 
unfettered access to the assets. 

This problem can be dealt with by providing that the child should only become entitled to the assets 
when they reach an age greater than eighteen, commonly twenty-one or twenty-five. However, 
including age contingencies such as these do not deal with the situation where, having reached the 
specified age, the child is still irresponsible with money, or receives the assets outright and later 
encounters difficulties such as a business failure or marriage breakdown. Such an age qualification 
can also result in an additional inheritance tax charge. Consequently, we recommend that, rather than 
including a specific age, you should consider including more flexible and protective trusts for your 
children, either life interest or discretionary trusts. 

How do life interest will trusts for children work? 

Where provision is made for children in your Will using life interest trusts the assets in your estate 
would be held by Trustees of your choosing for the benefit of your children. Your children would be 
entitled to receive the income during their lifetime and, in addition, the Trustees could also advance 
capital to the children at their discretion. This ensures that the capital is protected throughout the 
duration of the trust, both from the children spending it in unsuitable ways and against misfortunes 
that might befall the children in the future. 

Take the example of Sophie. Under her parents' Wills she is due to receive their joint estate at the 
age of twenty-five. Sadly, Sophie's parents are killed in a car accident when she is 24 and she 
becomes entitled outright to their estates a year later, but, under stress from her bereavement, she 
begins to drink to excess. Sophie loses her job, and five years later she has spent the whole of her 
inheritance on daily living costs and is unable to purchase her own home as her parents had hoped. 
By comparison, if Sophie's parents had incorporated life interest trusts in their Wills, Sophie would 
only be entitled to the income from the assets. When she loses her job, she may be entitled to receive 
welfare benefits (depending on the amount of the income), and, crucially, she would have no access 
to the capital which would be managed by the Trustees on her behalf. When Sophie eventually 
overcomes her alcohol problems, the Trustees are then able to advance her sufficient capital to 
enable her to put down a large deposit on a house. 

Sophie's parents could have included a Letter of Wishes with their Wills indicating at what age they 
would like Sophie to receive the capital, assuming no complications, and in what circumstances they 



 

 

would be happy for her to receive a lump sum from the trust. Their wish that Sophie’s inheritance 
should be used to help her buy a property could be expressed in that letter. 

What are the tax consequences? 

There is no additional inheritance tax (IHT) payable on an estate as the result of incorporating life 
interest trusts for your children and no IHT on the trust during its existence. If the child dies before the 
trust is brought to an end, then the trust capital will be added to their other assets (for the purposes of 
calculating any IHT liability) and IHT charged proportionately but there is no additional IHT compared 
to the child receiving the capital outright. In these circumstances the trust funds remaining will then 
pass to beneficiaries of your choosing. 

The trust income would be taxed in the child's hands at their marginal rate, but there is a slight capital 
gains tax (CGT) disadvantage in that the trust will receive half of an individual's CGT allowance and 
the trust's CGT rate may exceed the rate at which the child would pay CGT. Most people would, 
however, chose to bear this slight CGT downside given the benefits otherwise inherent in these trusts. 

If you wish to use a double trust structure (i.e. a trust for the benefit of surviving spouse on the first 
death followed by a life interest trust for your children on the second death), it becomes a little more 
complex to create the flexible trusts for the children in this tax efficient way, but the Trustees and the 
survivor can take action after the first death to ensure that tax efficiency is preserved. 

For ultimate flexibility: discretionary trusts 

If you wish to retain complete flexibility over how income or capital is used for the benefit of your 
children then you might wish to consider including a discretionary trust for your children in your Will. 
This has a protective element similar to the life interest trust but, as no one person has a right to 
either income or capital, the trustees have complete discretion over distribution of the trust assets. In 
the example above the trustees could ensure that Sophie received no income whilst she was in 
receipt of benefits so as to maximise her benefit entitlements. In the interim the income could either 
be accumulated or distributed to other beneficiaries. As with the life interest trust there is no more IHT 
payable on your death than if you left your estate to your children outright provided action is taken to 
preserve any entitlement to the inheritance tax residence nil rate band. A Letter of Wishes can be left 
by you to guide the trustees in the exercise of their discretion. 

The capital in the trust does not form part of the beneficiary's estate on their death which means that 
an IHT charge of up to 40% does not arise at that point and the trust can continue for future 
generations. 

What are the tax consequences? 

The trust income will be taxed at the trust rate (currently 45%; 38.1% for dividends) but if income is 
distributed to a beneficiary who pays tax at a lower rate then they should be able to reclaim the 
difference from HMRC. Trust capital gains are treated in the same way as a life interest trust. There is 
a charge to IHT on every ten yearly anniversary of the trust and on distribution of capital but this is at 
a maximum rate of 6%, and, over the lifetime of the trust, should be no more than the IHT that would 
have been payable on the beneficiary's death if the trust was a life interest trust. 

How do I choose which trust to use? 

This will depend on your circumstances and we can help you reach this decision taking into account 
all the factors. As a broad rule of thumb life interest trusts tend to be the better choice if it is envisaged 



 

 

that most of the trust funds will be used in the maintenance and education of the beneficiaries whilst 
the greater flexibility provided by discretionary trusts are the better choice if long term asset protection 
and IHT mitigation is desired. 

The table attached summarises the differences between the two types of trust and we would be 
happy to discuss this further with you. 

Further information 

For further information on this or on any other Private Capital matter you may have, please contact: 
[AC*01] 

 

 
Anne Minihane, Partner 

t: 0345 209 1391 

anne.minihane@clarkewillmott.com 

 
Carol Cummins, Consultant 

t: 0345 209 1275 

carol.cummins@clarkewillmott.com 

 

 
Elizabeth Smithers, Partner 

t: 0345 209 1115 

elizabeth.smithers@clarkewillmott.com 

 
Jane Halton, Partner 

t: 0345 209 1417 

jane.halton@clarkewillmott.com 

 

 
Anthony Fairweather, Partner 

t: 0345 209 1265 

anthony.fairweather@clarkewillmott.com 

 
Paul Davies, Partner 

t: 0345 209 1783 

paul.davies@clarkewillmott.com 

 

 
Emma Pope, Partner 

t: 0345 209 1823 

emma.pope@clarkewillmott.com 

 
David Maddock, Partner 

t: 0345 209 1205 

david.maddock@clarkewillmott.com 

 

 
Tom Chiffers, Partner 

t: 0345 209 1693 

tom.chiffers@clarkewillmott.com 

  
 

 

Disclaimer: This briefing is intended to highlight issues only for the purposes of general interest and is not intended to be a comprehensive 
statement of the law. Although we have taken care over the information, you should not rely on it as legal advice. We do not accept any liability to 
anyone who does rely on its content. Last updated: April 2019. Ref: 0 

Clarke Willmott LLP is a limited liability partnership registered in England and Wales with registration number OC344818. It is authorised and 
regulated by the Solicitors Regulation Authority (SRA number 510689), whose rules can be found at http://www.sra.org.uk/handbook/.  Its 
registered office and principal place of business is 138 Edmund Street, Birmingham, West Midlands, B3 2ES. Any reference to a 'partner' is to a 
member of Clarke Willmott LLP or an employee who is a lawyer with equivalent standing and qualifications and is not a reference to a partner in a 
partnership. 

 



 

 

Appendix 

Comparison of life interest trusts and discretionary will trusts for children 

 Discretionary trust Life interest trust 

Income 
entitlement 

Payable to the child or children at 
the trustees' discretion or can be 
accumulated 

Child or children can become entitled as of 
right at the age of eighteen; beforehand 
payable at trustees' discretion and can be used 
for maintenance and benefit of child or children 

Capital 
entitlement 

Capital can be appointed at 
trustees' discretion 

Power to advance capital to child at trustees' 
discretion can be included; otherwise capital 
passes to next generation (or other 
beneficiaries chosen by you) on child's death 

Protection Provides protection (in so far as is 
possible) from third party claims 
and provides self-protection for 
the child or children. 

Provides protection (in so far as is possible) 
from third party claims and self-protection for 
child or children as far as capital is concerned 
but income will be available to settle such 
claims 

Flexibility Complete flexibility over both 
income and capital 

Flexibility as to whether capital is released to 
child and when 

Inheritance 
Tax (IHT) 

Maximum of 6% payable every 
ten years and on distribution of 
capital 

Capital aggregated with child's own estate on 
death and IHT charged at 40% (after applying 
the nil rate band) and allocated proportionately 
between trust and child's estate 

Capital Gains 
Tax (CGT) 

Gains taxed at 20% and half 
individual’s annual exemption 
available (split if there is more 
than one trust) 

Gains taxed at 20% or 28% for residential 
property gains and half the individual's annual 
exemption available (split if there is more than 
one trust) 

Income tax Income taxed at 45% (dividend 
income at 38.1%); child or 
children can make tax reclaim 

 

Income taxed at child's marginal rate once they 
become entitled to the income 

 

NB All income tax rates are the rates in force in the 2019/20 tax year. 

 


