
 

 

Excluded Property Trusts 
 

How non-domiciled individuals can use trusts to keep non-UK assets out of 

the Inheritance Tax net 

In order to establish an Excluded Property Trust (EPT) you must, in simple terms, satisfy two criteria: 

1 You (the settlor) must be domiciled outside of the UK at the time the settlement of assets is 

made into the EPT; and 

2 Any assets in the EPT must be foreign. 

If the trust satisfies these criteria then the trust will not suffer any UK Inheritance Tax (IHT) and will 

therefore avoid the usual 40% IHT charge. 

Domicile 

It is therefore important to first establish the potential settlor’s domicile. IHT is payable on the 

worldwide assets (in excess of available exemptions and nil-rate bands) of every individual who is 

domiciled (or deemed domiciled) in the UK at the date of their death at the rate of 40%. If an individual 

is not domiciled (or deemed domiciled) in the UK then IHT is payable on the value of their assets in 

the UK only, and no IHT is payable on their foreign excluded assets. An EPT therefore keeps foreign 

assets outside of the UK IHT net, even if a person later becomes deemed domiciled in the UK and is 

then taxed on their worldwide assets for IHT purposes. 

The settlor’s domicile is tested (as from 22 July 2020) at the time that property becomes comprised in 

the trust rather than when the settlement is made. This means that if property is added to the trust 

after the settlor becomes UK domiciled or deemed domicile the whole trust may be tainted and no 

longer classed as an EPT. 

You should note that if you were born in the UK with a UK domicile of origin, and establish an EPT 

while non-domiciled, once you have been resident in the UK again for at least one year the EPT even 

if it contains only foreign assets will be within the scope of IHT. 

In the UK the concept of domicile is therefore crucial in determining an individual’s IHT liability. It is 

not just actual domicile that is relevant for IHT purposes as it is possible to have a non-UK domicile 

yet still be deemed to be domiciled here for IHT purposes if you have been resident here for at least 

15 out of the last 20 tax years or in one of the four tax years preceding a relevant event. Domicile is 

also an important consideration in the case of inheritances. If, for example, you are UK domiciled but 

inherit from your foreign domiciled uncle provided the assets are outside of the UK you may be able to 

vary the terms of the Will to establish an EPT which is IHT free. Advice should be taken promptly to 

enable variations to be made within two years of death. We can prepare a domicile report for you, 

giving our opinion of your present domicile status based on the information that you provide in answer 

to our comprehensive domicile questionnaire. Please get in touch if you would like us to help with this. 



 

 

The deceased estate of a non-domiciled person can be varied to create an EPT even if the 

beneficiary varying is UK domiciled. Local advice is also necessary to avoid conflict with succession 

and trust law and taxation in the country of domicile. This is useful planning to provide asset 

protection and mitigate IHT. 

Location of assets 

The foreign status of any assets held in the EPT is also fundamental. Each asset intended to be 

settled in the EPT will need to be carefully considered to see if it is suitable and how it may affect the 

tax treatment of the EPT. For example, cash is deemed to be situated where it is held while shares 

are situated where registered and bank accounts are situated where the bank branch is. Real 

property is more straightforward as this is situated in the jurisdiction the property is located in. 

For example, Francine has a domicile of origin in France but has been living and working in the UK on 

and off for the last 10 years. She has not yet made a decision to make her permanent home here and 

so retains her French domicile of origin. As she has only resided in the UK for 10 years she has not 

lived here long enough yet to be deemed domicile for IHT and other tax purposes. She has assets in 

France and believes that she is likely to become UK domiciled at some point. If Francine creates an 

EPT to which she now transfers her French property the French property will remain excluded 

property, and outside the UK IHT net, even if Francine is later deemed to be UK domiciled at the time 

of her death, thus reducing the estate upon which she pays IHT. 

Non-excluded foreign property 

Foreign property that is not excluded property includes an interest in a close company or partnership 

if and to the extent that its value relates directly or indirectly to UK residential property. The interest of 

a creditor of such a close company or partnership may also be caught. 

Is a special type of trust required? 

The trust can be a standard discretionary or life interest trust. There is no tax reason why you cannot 

be a beneficiary of the trust, however, the income tax position should be considered on a case by 

case basis If you opt for a life interest trust you will be entitled to the income arising from the trust 

assets as of right whilst under a discretionary trust the trustees would have to exercise their discretion 

in your favour for you to receive income and/or capital from the trust. 

The type of assets in the trust and the circumstances of the beneficiaries will determine which trust is 

more suitable. 

If the trust is resident in the UK then the trust will be subject to UK trust tax compliance rules while if it 

is resident in another jurisdiction then local advice will need to be taken on compliance obligations 

there. Your own liability to income tax will also differ depending on the type of trust used and where 

the trust is resident. If you do not add assets to the trust after you become UK domiciled or deemed 

domicile then the non-UK assets in it will remain excluded property and will be free from IHT on your 

death and for IHT ten year and exit charges. 



 

 

Important information 

It is important to note that once a trust is created the assets no longer form part of the settlor’s estate 

and therefore the settlor does not have control over those assets. The control and ownership of the 

assets is then in the hands of the trustees, who must administer the EPT in accordance with the terms 

of the trust set out by the settlor. An EPT may not be suitable in all circumstances and each person’s 

situation must be considered on a case by case basis. Advice should also be taken in any other 

jurisdictions involved. 

For more information on domicile and how to determine whether or not you are UK domiciled or 

deemed domicile please see our separate Client Information Sheet on this subject. This Client 

Information Sheet is aimed at those individuals who have a non-UK domicile, who were not born in 

the UK with a UK domicile of origin, and who are not yet deemed domicile in the UK, and those who 

inherit non-UK assets from a foreign domiciled individual. 

Further information 

For further information on this or on any other international Private Capital matter you may have, 

please contact:  

 

Carol Cummins, Consultant 

Bristol and London offices 

t: 0345 209 1275 

carol.cummins@clarkewillmott.com 
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