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Cladding remediation: Welcome
act now before time runs out
Dangerous, combustible cladding has
been at the top of the agenda for many
developers since the Grenfell Tower fire in
June 2017, which claimed the lives of 72
people. The use of dangerous cladding is
widespread in high rise apartment blocks
and a huge push is now taking place to
ensure it is replaced with safe materials.
Last year the government set up a £1.6bn
building safety fund to cover the costs
of remediation of high-rise blocks with
unsafe cladding. In February 2021, an extra
£3.5bn was promised by the government
to remove unsafe cladding from high-rise
buildings over 18 metres in England. Whilst
the funding is helpful for many affected
developers and/or freeholders, it has not
eliminated the need for many developers/
freeholders to pursue claims against
contractors on sites where it is now clear
that defective and potentially dangerous
cladding has been used.
The application process for the funding is
rigorous and it is likely that a successful
application will require the developer/
freeholder to demonstrate that they have
exhausted alternative sources of funding
in the form of claims against responsible
contractors and/or other third parties.
Additionally, it has been estimated that the
currently available funds are less than half
what is required to resolve the cladding
crisis in the UK; meaning that many
developers/freeholders will not be able to
benefit from the scheme. It is also important
to note that many other fire-safety defects,
which are being revealed during invasive
inspections of cladding such as missing fire
breaks, are not covered by the scheme.
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Whether or not government funding is
available, developers might still decide
to pursue claims against the contractors
responsible for installation of the cladding.
In such circumstances, it is vitally important
that developers check their building
contracts and any collateral warranties on
their developments immediately in order
to ensure that their claim is not close to
being ‘time barred’. Generally speaking,
if the contract has been executed as a
‘simple contract’ (as opposed to a deed) the
developer will usually have a period of six
years from the date of practical completion
to pursue a claim. If the contract has been
validly executed as a deed, the developer
has twelve years.
These dates are crucial because if the claim
is not pursued by way of court or arbitration
proceedings during the allotted time frame
(6 or 12 years) then the contractors will have
the benefit of a limitation defence and the
claim cannot be pursued. Given the length
of time which has already passed since
many of the affected projects have been
completed, time is short and it is extremely
important to investigate this issue now. It
could save developers from paying millions
of pounds for what are likely to be significant
remedial works.
James Driver
Partner
0345 209 1363
james.driver
@clarkewillmott.com
Alicia Barczak
Paralegal
0345 209 1805
alicia.barczak
@clarkewillmott.com
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We hope that you are keeping safe and
well, and feeling hopeful, as we finally see
light at the end of the very long pandemic
tunnel.
In this edition of Developer De-Brief we
consider some of the most interesting and
topical legal issues faced by commercial
property developers in the current market.
Items include the importance of acting
quickly in respect of cladding remediation
to the challenges caused by phosphates
and nitrates when developing land. We
hope you find these articles helpful and we
welcome your feedback. If you would like
to see a particular area or topic featured in
future issues, please get in touch.
We would like to take this opportunity to
welcome our new corporate tax partner
Chris Connors who has recently joined
our corporate and commercial team. Chris
is the focus of our ‘Spotlight On’ feature.
Chris discusses how he can help real
estate clients and the challenges of joining
a new firm during a pandemic!
We also welcome a new Senior Associate,
Sara Dolley, into our expanding Property
Litigation team – our fourth pandemic
period recruit into that team.
Our national Real Estate team works with
a wide spectrum of developer clients and
we have expertise in all aspects of the
development process from inception to
completion and beyond, to management
of the asset. Please do not hesitate to get
in touch to see if we can help you and your
business.
Graham McIntyre
Partner
0345 209 1471
graham.mcintyre@
clarkewillmott.com
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Phosphate contamination:
the challenges for developers?

As developers working in Somerset will be aware, in August 2020 Natural
England released information concerning high levels of phosphates in the
Somerset Levels and Moors (“SLM”), and the need to protect these areas
from further phosphate pollution.
The SLM are designated as a ‘Special Protected Area’ under the
Habitat Regulations 2017 and, incorporating broadly the same
area, have been designated as a Ramsar site under the Ramsar
Convention (an intergovernmental treaty for the conservation
of wetlands). Natural England has noted that the SLM have
suffered from excessive (and still increasing) phosphate levels
in recent years, as a result of increases in residential housing,
tourist accommodation and agricultural practices in addition to
a proportion from unknown sources. These phosphates drain
through watercourses onto the SLM causing excessive algae
growth, which results in the damage of natural habitats and the
deterioration in the quality of watercourses.

Impact

The National Planning Policy Framework requires Ramsar
designated sites to be protected. The SLM area is currently
considered to be in an ‘unfavourable condition’ which has given
rise to Natural England’s actions. The decision of the court in
the case known as ‘Dutch N’, decreed that prior to determining
a planning application or submission that may give rise to a
significant effect on the phosphates within the area, the relevant
local authority should undertake a Habitats Regulation Assessment
and thereafter, further appropriate assessments in order to exclude
any reasonable doubt that the proposed development would affect
phosphate levels. This requirement can be imposed within an
application for as little as one new residential dwelling or a change
of use of an existing building.

Due to the uncertainty surrounding how such ‘nutrient neutrality’
is achievable, the new guidance has essentially resulted in any
relevant planning application falling within the SLM being put ‘on
hold’. The relevant local authorities need time to assess both
the impact the guidance will have on their planning decisions
and the steps that will have to be taken by an applicant in future
applications to mitigate further increases in phosphate levels on the
SLM.

The types of potential development affected are far reaching and
include:
•

New residential units (including change of use to residential) incorporating tourist accommodation and traveller sites.

•

Commercial developments - including extensions to existing
properties and change of use where that change could impact
on the levels of wastewater.

•

Agricultural development - additional infrastructure that may
increase herd size and changes of use to residential dwellings
from either agricultural/office use.
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The impact of this new guidance has been extensive, and it is
anticipated that a large number of both current and future planning
applications have, or will be, significantly affected within the SLM
area.
Natural England requires that any proposed development, having
an impact on the phosphate levels, must implement nutrient
offsetting mitigation measures which must remain in place for the
duration of the impact and therefore a planning application affected
by these requirements should seek to achieve ‘nutrient neutrality’ in
order that planning be granted.

Next steps
At present, the local authorities within the SLM area have yet to
publish guidance on how applicants might overcome the issue in
planning applications currently in progress and those submitted
in the future. It may be some time before the requisite mitigation
methods for achieving nutrient neutrality are agreed.
A similar issue concerning levels of nitrates within the Solent area
arose in 2019 and resolutions to the issue have started to filter
through. Whilst the decision of the local authorities in the SLM
area is awaited, it is useful to consider the measures that are being
taken within the Solent area as an indication of what might be
imposed by local authorities within the SLM area:
Continued on page 3
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Phosphate contamination - continued
1.

2.

3.

Via a government-backed online trading platform, applicants
seeking to develop affected sites are able to purchase ‘nitrate
credits’ which facilitate the acquisition and conversion of land
used for nitrate-causing agricultural processes, for natural
habitats and public open spaces to reduce nitrate pollution in
the Solent ecosystem. These parcels of land are not always in
close proximity to the development in question and, alongside
the additional costs that must then be factored into the
development, there is the potential for a shortage of suitable
parcels for the scheme.
The Government has provided a £2.3m grant to the
Partnership for South Hampshire in an attempt to tackle
nitrate pollution in order to facilitate planning applications
being granted. It is intended that the grant will be used to
‘re-wild’ farmland to reduce the use of nitrate fertilisers and
to mitigate the impact of nitrates arising from new residential
development.

addition, the piecemeal approach taken within the Solent area has
been criticised because of the uncertainty and inconsistency it is
creating for both applicants and the planning authorities as they try
to establish a consistent approach.
The future
Whilst developers in the SLM region grapple with what might be
expected of them, developers also need to keep in mind whether
additional locations will be affected by similar measures, although
Natural England has not yet released guidance to indicate that this
will be the case. The effects will be felt in terms of progressing a
planning application expeditiously, the additional costs arising from
mitigation measures and the uncertainty surrounding the measures
that will eventually be imposed - adding complexity for any planning
applicant.
Peter Swinburn
Managing Director
0345 209 1539
peter.swinburn@clarkewillmott.com

Financial contributions are being sought through Section 106
Agreements to help create wetlands in order to lessen nitrogen
levels, reduce the use of damaging fertilisers and improve
wastewater treatment works.

Jessamy Warren
Solicitor
0345 209 1333
jessamy.warren@clarkewillmott.com

These methods are not exhaustive, and it remains to be seen
which measures the planning authorities in the SLM will impose. In

Leasehold reforms
On 7 January 2021, the government
announced some of the biggest
reforms in English property law for
40 years.
The Housing Secretary has considered the Law Commission’s
recommendations published in January and July 2020 and
has recognised that the current statutory processes governing
leasehold enfranchisement are complex, costly and do not afford
leaseholders sufficient rights over their properties. Although some
of the Law Commission’s proposals have not yet been addressed,
we are assured that those areas will be commented on in phase 2
of the leasehold reforms. What is clear is that the changes will be
welcomed by leaseholders with open arms, whilst freeholders may
be somewhat less enamoured with the government’s plans.
Under the current law, a leaseholder’s statutory right to a lease
extension depends on whether they are the owner of a house
or flat. Whilst both must have been the registered owner of the
property for at least two years, leaseholders of houses are only
entitled to a 50-year extension, whereas leaseholders of flats are
entitled to a 90-year extension.
The government’s proposals will see the two-year ownership
requirement abolished and all residential leaseholders entitled to a
990-year extension of their lease at zero ground rent.
What’s more, the government plans to introduce a new right for
leaseholders with very long leases to buy out their ground rent,
without having to extend their lease. The legislation will also include
provisions to reduce ground rent to zero on all new residential
leases, including retirement living. (The Government appears to
have changed its mind on this point, having initially indicated
that retirement housing would be excluded). Whilst the benefit to
leaseholders is justified, freeholders may see a serious cut in their
income going forwards.

Great service... Great people...

Currently, the premium payable by a leaseholder to extend a lease
is calculated by reference to marriage value. The calculation of
marriage value is complex and is usually determined by a chartered
surveyor, further adding to a leaseholder’s expenditure. To facilitate
the pursuit of fairness in home ownership, the government plans
to do away with “marriage value” and what is often an expensive
barrier to leaseholders looking to extend a lease or purchase a
freehold.
It has been recognised that for a leaseholder to ascertain the cost
of the transaction, they must first incur significant and irrecoverable
legal and valuation costs. To address this, the Government
proposes to set calculation rates and introduce an online
calculator, so leaseholders are better placed to evaluate the cost of
purchasing a freehold or extending a lease in advance.
Should the cost of a transaction remain too high, leaseholders
will also be given the opportunity to agree to a restriction on
development of their property (for example a ban on adding an
additional storey to a building to increase its value) in order to avoid
paying “development value”.
Whilst there is no timescale for these proposed changes, it is
apparent that the government is keen to legislate as soon as
possible. Under the current legislation, the valuation date is fixed at
the date of service of the initial notice, so current claims will not be
affected by the new legislation. Some leaseholders who have the
choice (i.e. where leases have more than 80 years left to run) are
holding off from making claims.
Kary Withers
Managing Director
0345 209 1469
kary.withers@clarkewillmott.com
Georgina Lee
Paralegal
0345 209 1467
georgina.lee@clarkewillmott.com
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Commonhold: The third way

In addition to the leasehold reforms referred to in the article in this
newsletter (extension of leases and zero ground rents) the government is
also proposing to re-purpose commonhold.
Estates in land are either freehold or leasehold: commonhold was
introduced by legislation in 2002 as a third way of holding title
to land. Commonhold was introduced to overcome some of the
issues associated with residential leasehold property:
•

commonhold will not lose its value over time in the way that
a reducing lease term affects its suitability as security for
mortgage finance;

•

there is no need for a landlord: a Commonhold Association
and the commonhold unit owners would manage the
commonhold; and

•

the commonhold documentation is largely standardised.

The government is ‘establishing a Commonhold Council - a
partnership of leasehold groups, industry and government - that
will prepare homeowners and the market for the widespread takeup of commonhold’. Barely a handful of developments have used
the commonhold model in the nearly twenty years since this option
has been available. It is difficult to imagine how the Commonhold
Council might be able to improve the model’s marketability. The
documentation is unwieldly and, in practice, leaving management
to leaseholders is often problematic.

Commonhold might be described as a ‘sledgehammer to crack
a nut’. Leasehold interests work well and provide much more
flexibility when dealing with mixed-use premises. This could
be important if we see some of the changes in our cities that
commentators are suggesting post-lockdown. Some of the issues
relating to leasehold such as term length and increasing ground
rents are dealt with by the government’s proposals, as we set out in
this newsletter, rather than introducing a new model of ownership.
The government has advised that it intends to bring in legislation in
the upcoming session to set future ground rents to zero. We await
the timetable for the other proposals.
Author: Laura Ford, Senior Associate Professional Support Lawyer
Commercial Property
Paul Hinett
Partner
0345 209 1613
paul.hinett@clarkewillmott.com

Changes to Use Classes
Appeal against changes
unsuccessful but appeal pending.

In our last newsletter, we set out the changes to the Use Classes
Order brought in by the government from 1 September 2020. The
main change (subject to some transitional provisions) is the creation
of a ‘general commercial, business and service use class’ which
absorbs previous classes A1, A2, A3, B1 and parts of D1 and
D2. The new Class E includes retail, food and drink, financial and
professional services, indoor sport and fitness, medical or health
services, nurseries, offices and light industry. These changes will
both aid and provide a catalyst to changes on the high street as the
country emerges from the COVID-19 lockdowns.
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We also advised that there was a legal challenge to this legislation.
The arguments put forward by a community group seeking to
overturn the changes were unsuccessful in the High Court. The
community group is seeking leave to appeal from the Court of
Appeal and the parties are currently preparing bundles for a
permission to appeal hearing.
Author: Laura Ford, Senior Associate Professional Support Lawyer
Commercial Property
Jade Lyus
Senior Associate
0345 209 1667
jade.lyus@clarkewillmott.com
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COVID in construction
COVID-19 has taken up a lot of our attention over the last year and
continues to do so. We highly recommend you consider amending your
construction contracts to ensure that your position is protected.
As you may be aware ‘Relevant Events’ under building contracts
allow the contractor to claim more time to complete the Works,
but not money. At the start of the pandemic it was arguable that
COVID-19 could fall under the definition of ‘Force Majeure’ in
existing contracts, depending on how this was defined, allowing
the contractor more time to complete the Works. Force Majeure
is typically a Relevant Event in the JCT 2016 suite of building
contracts, potentially providing the Contractor with an opportunity
to claim extra time as a result of COVID-19 affecting the progress
of the Works.
However, time has moved on and now COVID-19 would be in
the reasonable contemplation of the parties with the result that
it would not necessarily be a Force Majeure event. It is possible,
however, that the Contractor could claim extra time under a JCT
2016 contract as the formal COVID-19 restrictions imposed by
the government may still fall within a Relevant Event where the
government exercises its statutory powers.
We have also seen potential claims for extra money made by
contractors in relation to COVID-19: for example, where there
has been a change of scope, Building Control delay or Employer
prevention (for example the Employer indicating that the site should
not open) due to COVID-19. These claims are not so clear-cut but
many contractors are exploring these avenues.
Rather than shoe-horning COVID-19 circumstances into existing
drafting, with uncertain consequences, we advise clients to
consider including express COVID-19 provisions up-front. Some
points to consider in legal drafting are:
1.

2.

Define COVID-19, the Pandemic and COVID-19 Measures.
COVID-19 can be defined in line with the Coronavirus Act
2020. Pandemic could include COVID-19 but also future
pandemics. You may want to restrict this to the extent it
directly impacts supply of labour and materials or execution
of the works. COVID-19 Measures would be those as
implemented by the government or industry guidance.
What are you willing to offer/accept? Options include:
A.

Time only;

B.

Time and listed costs;

C.

Time and limited costs; or

D.

Time and money.

Great service... Great people...

We do not recommend our Employer/Developer clients opt
for (d) as this would give a contractor both time and money in
relation to COVID-19 and Employers/Developers will want to
protect themselves against costs as far as possible. However,
(b) and (c) have in various cases this last year provided
palatable compromises for both sides. We recommend (a) as
the position from which to begin negotiation.
3.

Extending the period of suspension of the works from 2 to 4
months (or whichever period you find appropriate) is a practical
consideration. Having the standard period of 2 months could
lead to premature automatic termination as an “accidental”
result of suspension due to COVID-19.

4.

Extend timeframes for execution of documents and allow for
execution using counterparts and electronic signatures. This
will save time and overcome some of the difficulties of not
being able to meet in person.

5.

Ensure robust obligations to make the site safe and secure
prior to suspension of works.

6.

Ensure that if professional indemnity insurance or contractors
‘all risks’ insurance is no longer available at the same rates and
on the same terms, the parties keep each other informed and
discuss the best means of protecting each other’s interests.
If not, this could be considered as an event allowing for
termination.

These are just a few practical ideas for more robust COVID-19
provisions, and we have seen many more. Please get in touch if
you would like to know more about how COVID-19 affects your
construction contracts, and how we can help.
Zoe Stollard
Partner
0345 209 1478
zoe.stollard@clarkewillmott.com
Louise Schiavone
Solicitor
0345 209 1357
louise.schiavone@clarkewillmott.com
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PD right: adding height without planning permission
The Town and Country Planning (Permitted Development and
Miscellaneous Amendments) Regulations 2020 came into force on 1
August. The Regulations permit some blocks of flats to be extended by up
to two storeys without planning permission, but such development does
require prior approval from the local planning authority.
Unsurprisingly a number of our clients have been in touch to see
whether they can benefit from this right. In this article, our planning,
developer and construction experts set out to explain the right and
to suggest some practical and legal considerations.

asbestos survey may already have been undertaken but, whilst
asbestos is often safe if left untouched, the construction work may
open it up and the method and cost of its safe removal must be
considered.

The legislation is detailed and complex and sets out different
Permitted Development Rights depending on the nature of the
existing building. It is advisable to seek help from a solicitor in
respect of which right is applicable to your building and Clarke
Willmott can certainly help with this.

Adding floors to a building will require building regulation approval
and common parts will have to comply with the latest fire safety
and other standards to obtain that approval. In particular any prior
approval for buildings over 18m in height must demonstrate that
the external walls meet fire safety requirements. As the common
parts run through the whole of the building, the fire safety system
for the whole building will have to be updated and this cost could
be significant.

Does my property qualify for this right?
There are a number of legal issues to consider but first the right
itself requires investigation, as it is not as broad as the headlines
suggest. In summary to qualify:
Prior approval requires an assessment of the potential impacts of
the project including highways, transport, land contamination and
the risk of flooding. In addition, consideration must be given to the
impact of the proposed development on the amenity of existing
residents and neighbours including the provision of natural light, as
well as any impact on air quality.
The existing building must meet certain criteria. For example, for
a stand-alone blocks of flats, the building must be 3 storeys or
more and constructed after 1948 and before 5th March 2018. The
extended building cannot exceed 30m in height.
The rights do not apply to listed buildings or blocks within
conservation areas, Areas of Outstanding Natural Beauty or other
protected areas.
Initial considerations
In addition to the criteria above, it is important for the developer to
be sure that any proposal for new dwellings can comply with the
Nationally Described Space Standards in respect of applications
submitted on or after 6 April 2021 in England.
A survey of the building will be essential to ascertain that the
foundations and structure can support additional floors. Materials
used in the original construction will need to be checked. An
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Review the leases
At the outset it is vital that the existing leases of the block are
checked to consider the rights that have been granted to the
leaseholders and whether the development will infringe any of
those rights. Leases commonly reserve to the landlord a right to
erect scaffolding and to build or carry out works, even if those
building or other works reduce the access of light or air to the flats.
The actual wording must be checked in each case.
All leases will also contain a covenant from the landlord for ‘quiet
enjoyment’ and the obligation to provide this must be weighed
against the reservations in the lease. Without a suitable reservation
it is unlikely that the development could take place at all. A landlord
must take all reasonable steps to minimise the disturbance caused
to the tenant by the work contemplated by the reservation.
The lease arrangements must also be checked to ensure that
the landlord has the right to build up into the airspace above
the existing block. Often a lease to a management company is
created to provide services to the leaseholders and a landlord may
exclude the air space from any such lease with an eye to future
development. If there is no exclusion, then it will not be possible
to develop the block without the consent of all the leaseholders
and the management company which is likely to be very difficult to
obtain.
Continued on page 7
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PD right - continued
Investigate the legal title

Impact of the development - practical

Investigation of the landlord’s title to the property may reveal other
potential hurdles: there may be restrictive covenants on the title
preventing building which will need to be checked for validity and
applicability. There may be an obligation to pay overage imposed
when the block was originally constructed but still operative if
additional units are constructed. Other points to note include
considering whether there is sufficient access to the site for
construction traffic and materials and space to place scaffolding,
for example, or carry out the construction without entering onto
adjoining property. The boundaries to the property will need to be
checked. This can be tricky as registered titles are very light on
detail relating to boundaries. Agreements with neighbours will need
to be factored into the development costs e.g. a crane oversail
agreement. It may also be necessary to obtain consents from the
highways authority for placing skips and using parking bays during
the development.

Even if the rights permit, the practical aspects of carrying out
the development must be taken into account in dealings with
leaseholders. Might it be necessary to limit or reduce amenities
during the development e.g. car parking spaces or communal
gardens? Compensation for temporary loss may assist but will
need to be included in the costing of the development.
The roof needs to be checked for other potential obstacles: are
there skylights on the roof providing lights to existing flats? Are air
conditioning units installed or is there other equipment on the roof
that would need to be removed? Even if it might be replaced, how
will the service be provided in the interim? Has the roof space been
included in the top flat lease?
Another important consideration is whether a lease to an operator
has been granted permitting electronic communications equipment
to be erected on the roof. It is very time-consuming and expensive
to require an operator to move equipment unless a ‘lift and
shift’ clause has been included in the lease and even with this
contractual right, it is rarely straightforward.
Impact of the development - legal
Legal advice will also be required in considering how to structure
the development. The Landlord and Tenant Act 1987 gives
qualifying tenants of flats (broadly long leaseholders) a right of first
refusal enabling them to purchase the interest of their landlord
should the landlord propose to dispose of all or part of it. The grant
of a lease of the air space enabling a developer to build additional
flats would be caught by this Act: it is a criminal offence to fail to
comply with the Act’s requirements.
A landlord/developer must look further than its own leaseholders
in considering whether the development can proceed. Adding
further floors to a building may affect the light reaching the floors
of adjacent buildings. Rights to light are rarely documented
and are acquired by long use of twenty years or more. The
early involvement of a right to light surveyor will be important in
assessing the risk of infringement which, in the worst case, could
lead to an injunction and a requirement to remove the works
undertaken.
Seek legal advice
Whilst the government is keen for ‘build, build, build’, each
proposal will need to be considered with care and due diligence
in view of the possible legal and practical hurdles that may be
encountered.
We recommend that you seek legal advice prior to embarking on
this process. Our expert planning, construction, property litigation
and commercial property lawyers would be delighted to talk to you.
Author: Laura Ford, Senior Associate Professional Support Lawyer
Commercial Property
Paul Hinett
Partner
0345 209 1613
paul.hinett@clarkewillmott.com
Caroline Waller
Partner
0345 209 1841
caroline.waller@clarkewillmott.com
Zoe Stollard
Partner
0345 209 1478
zoe.stollard@clarkewillmott.com
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The green developer

Implications for new commercial developments and re-purposing of
existing buildings and estates following the publication of the Energy White
Paper.
The term “green development” has been around for some
decades; it is informed by the social and environmental impact of
either a new or re-purposing of an existing development through
the lens of three guiding pillars:
1.

First, does the development address the values of community
taking into consideration cultural sensitivities?

2.

Secondly, what environmental impact will the development
have in terms of protecting or damaging the ecosystem in
which the development resides? and

3.

Thirdly, what resources are being used in terms of energy
usage and carbon neutrality?

With this in mind, I was interested to see how the Energy White
Paper would support and positively impact the drive for greener
developments. Some commentators have described the Paper as
the biggest announcement in the energy sector since the Electricity
Act of 1989 and if you look at how energy was generated then
compared to now, the marketplace has been turned on its head
with green energy generation now dominating.
The paper articulates how it will transform energy, support a green
recovery from COVID-19 and create a fairer deal for consumers,
with specific actions to support objectives. We should obviously
not underestimate the long-term impact of COVID-19 on the
commercial property sector, but the Paper forms part of a larger
agenda, including the 10 Point Green Industrial Plan and National
Infrastructure Strategy, which supports the acceleration of
greener developments (whether new build, retrofit or repurposing/
regeneration).
Over recent months, due to COVID-19 and the acceleration of
online businesses, towns and cities across the UK are undergoing
significant change with swathes of retail estate becoming empty
and surplus to requirements. You only have to look at the growing
list of retailers going into administration or in some form of financial
difficulty, including Arcadia Group (444 stores), Debenhams (124),
Jaeger (423), Harveys (105), Brighthouse (240), to name but a few,
to see the impact this is having. In addition, many office-based
businesses are reviewing the way they work, with increasing
numbers indicating they will not need the amount of space they
currently have.
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This clearly creates both a challenge and an opportunity for
developers and landlords of, and investors in, existing commercial
properties. Of course, there will be a disruption in revenue, but
there is also an opportunity to regenerate and modernise these
buildings with a view to them becoming carbon neutral, which will
in turn ensure their future marketability.
I share the view that if a building is not carbon neutral within the
next 15 or maybe 10 years, they could become stranded assets
with significantly reduced financial value. As 80% of existing
buildings will still be standing in 2050, according to the Green
Building Council, urgent action is needed. Empty offices and retail
outlets give developers and landlords an opportunity to engage and
work with prospective tenants who are increasingly looking at their
own carbon footprint to ensure the place they work from is not just
fit for purpose and aesthetically pleasing but is also net zero.
When looking at new developments, the Government’s direction
of travel is clear; there is a commitment to make homes, hospitals
and workplaces more energy efficient. Such measures as the
ramping up of heat pump installation, from 30,000 to 600,000 units
per year by 2028; the requirement that all non-domestic properties
have a minimum EPC rating of B by 2030; and the opportunities
arising from the introduction of hydrogen into the gas network,
amongst other measures (including the emission controls under
the proposed changes to Part L of the Building Regulations), mean
developers will need fully to embrace the “Green Development
Revolution”, which was already underway before the Energy White
Paper. Even today, new developments which are in progress,
whether office, industrial or warehousing, are occasionally not as
energy efficient or forward-thinking as they could be, potentially
placing the landlord in a difficult situation in a relatively short time
frame.
At Clarke Willmott we have always supported our clients’
aspirations to create amazing and financially viable developments.
We look forward to guiding them through the evolving
environmental landscape, with the introduction of new regulation
and policy helping to create sustainable developments and
communities.
Laurence Lacey
Partner
0345 209 1289
laurence.lacey@clarkewillmott.com
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Spotlight on: Chris Connors
Name: Chris Connors
Job Title: Partner
Area of Expertise: Tax
What is your background?

Real estate tax is also an area where there has been a huge
amount of change in the last five to ten years, and as such I’ve
supported real estate clients on things like non-resident capital
gains tax, zero rating of residential construction, and a plethora of
potential SDLT rates which can now apply.

I’m new to Clarke Willmott, joining in January this year. I qualified
in 2007 and have been working in London for the past 11 years,
but I’m relocating back up to the North of England as part of my
new role. Joining Clarke Willmott was a great opportunity which
came up at the right time for me, and as a firm it fits well with my
experience and expertise.

What do you think will be of particular interest to property
developers from a tax perspective?

What areas of tax do you cover?

One of these changes is the reverse charge for construction
services, which took effect from the 1st of March and will be
relevant to chains of contractors and sub-contractors on a
development. There has also been a lot of speculation around
changes to capital gains tax (including a possible rate increase),
which could affect gains on capital assets such as property, or on
shares in property-holding companies.

I’m a corporate tax specialist, meaning I can advise companies
on most of the tax issues that they may face. I advise in relation to
“pure” corporate tax around mergers, acquisitions and restructuring
– however, throughout my career I’ve had a strong focus on real
estate taxation. I started my training contract at a time when stamp
duty land tax was still relatively new, and it seems to have stuck
ever since!
Dates for Your Diary
Please contact events@clarkewillmott.com for more information,
or if you are interested in attending any of the events below.
•

CIS and reverse charge VAT: Explained 14 April, 2pm

•

Privilege: Tips and practical guidance 15 April, 11am

•

CW Connects presents: Business Resilience and COVID-19
22 April, 11am

•

Bristol Property Inclusion Charter Talking Diversity: What
Property Companies/Organisations can do to boost their
equality, diversity and inclusion 18 May, 12pm

We are waiting for the government to announce a few new tax
changes which will be of interest to our developer clients, and
we will be circulating a guidance note when further details are
published.

We also await details of two new taxes in respect of residential
developments which have recently been announced, which will
help fund cladding remediation. The current position on these is
set out here.
What is it like joining a firm in a pandemic?
Joining in a pandemic is quite interesting as I haven’t had the
chance to meet anyone face-to-face yet, which I’m looking forward
to being able to do at some point. As a tax lawyer, I’m obviously
used to people trying to avoid talking to me in person, so I’m
probably better equipped for this type of transition than most!
Chris Connors
Partner
0345 209 1870
chris.connors@clarkewillmott.com

If you would like to receive future editions of Developer De-brief or if you have any comments or suggestions for the newsletter please contact:
news@clarkewillmott.com

Great service... Great people...

clarkewillmott.com

Clarke Willmott LLP is a limited liability partnership registered in England and Wales with registration number OC344818. It is authorised and regulated by the Solicitors Regulation Authority (SRA number 510689),
whose rules can be found at https://www.sra.org.uk/solicitors/standards-regulations/. Its registered office is 138 Edmund Street, Birmingham, West Midlands, B3 2ES. Any reference to a ‘partner’ is to a
member of Clarke Willmott LLP or an employee or consultant who is a lawyer with equivalent standing and qualifications and is not a reference to a partner in a partnership.

