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In this edition we look at the consequences of ‘being nice’ to 
residential tenants, the impact of the shared ownership rules 
for RPs, and try to help clear the fog around possession claims 
now they are back on the table. In addition, the focus of our ‘In 
the spotlight’ feature is James Driver, partner in our contentious 
construction team. 

Internally, we welcome Rebecca Harries-Williams, Senior Associate, 
who has joined our contentious construction team. Based in our 
Bristol office, Rebecca has a wealth of experienced in resolving 
engineering and construction disputes as well as arbitration and 
mediation. We’re also pleased to share that we have recently been 
re-appointed to Regenda Housing Legal Services Framework.

In our Winter 2020 newsletter we reported the case of Royal 
Borough of Kington-upon-Thames v Moss in which it was decided 
that Mr Moss had the right to be refunded the payment he made in 
respect of water charges above the discount that the local authority 
had negotiated. The local authority appeal’s has recently been 
dismissed by the Court of Appeal. 

Lindsay Felstead 
Co-Sector Lead, Social Housing 
0345 209 1804 
lindsay.felstead@clarkewillmott.com

In our ‘Dates for your diary’ section you’ll find details of our 
upcoming webinars. Our recent webinars have proven popular and 
we hope to see some more familiar faces joining us at our virtual 
events. We hope to announce more details of our CW Housing 
week soon, so please watch this space!

As ever, we welcome your feedback and if you would like to see 
a particular area or topic featured in future issues, please get in 
touch.

Welcome to our Autumn 
newsletter

Vicky Kells 
Co-Sector Lead, Social Housing 
0345 209 1459 
vicky.kells@clarkewillmott.com
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Connectivity - a discussion

Tuesday 24 November 2020 - 2:00pm - 3:00pm

Do your tenants want better connectivity? Have you been 
approached by broadband operators? How are you dealing with 
the increased demand for fibre optic?

Clarke Willmott LLP and Complete Technology Group are jointly 
hosting a roundtable webinar about wayleaves on Tuesday 24 
November at 2:00pm. The purpose is to discuss how businesses 
are dealing with approaches from various operators wanting to 
install new fibre optic and broadband cabling, the risks in not 
engaging, and practical solutions.

When buildings go wrong - Issues with defective building 
and steps for recovering losses

Thursday 26 November 2020 - 11:00am - 12:00pm

We would like to invite you to join our construction team for a free 
webinar looking at tips to avoid loss when dealing with defective 
buildings. This webinar will be held on Thursday 26 November 
2020 at 11:00am.

In light of the current focus, as a result of the Building Safety Bill, 
on the importance of ensuring your buildings are compliant with 
key safety standards, this webinar sets out some important advice 
for those discovering latent defects as they inspect their housing 
stock.

Dates for your diary

Dispelling the Myth of the New Normal

Tuesday 1 December 2020 - 4:00pm – 5:00pm

In this extraordinary year we have seen more clearly than ever the 
importance of our relationships. To support these networks we are 
delighted to introduce CW Connects. CW Connects is a resource 
for all our clients and connections offering insight, advice, peer 
support and training.

We would like to invite you to the first CW Connects online event 
‘Dispelling the Myth of the New Normal’ on Tuesday 1 December 
at 4:00pm. As many of us spend most of our time focused on 
challenging issues that face us day to day, CW Connects seeks to 
provide an opportunity to step back and look through a wider lens. 
It is a chance to take a little time and space to consider some of 
the far broader issues impacting on our environment and to change 
our conversations.

Family law vlogs

We have a series of vlogs made by our Family team which may 
prove useful to your or your contacts, covering a wide range of 
issues such as divorce, mediation, cohabitation and surrogacy.

Clarke Willmott Housing Week 2021

Coming 2021! Watch this space!

If you are interested in registering to attend any of the upcoming events 
please email events@clarkewillmott.com.

https://www.youtube.com/watch?v=iN1Kcx4c5W0&list=PLp-durVl6C8ER80ef2jNXD3VNAgDUwduS 
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Following the shutdown of the construction industry during lockdown, the 
construction of thousands of affordable homes was delayed. 
Following the shutdown of the construction industry during 
lockdown, the construction of thousands of affordable homes was 
delayed. The Government’s current £9 billion Affordable Housing 
Programme has therefore been extended by a year meaning that 
planning permissions do not have to be implemented until March 
2023 in order to still receive government funding. 

The next Affordable Homes Programme for 2021 to 2026 is a 
hefty £11.5 billion. However, there is a catch. Last month, the 
Government published a new model for Shared Ownership which 
has introduced four major changes to the standard model of 
Shared Ownership, to be used on all future Shared Ownership 
homes delivered with Government funding.

1. Minimum initial Share - This has reduced from 25% to 10%. 
This is to make shared ownership accessible to those who 
would otherwise struggle to save up a substantial deposit. 
This, of course, is still subject to mortgage availability for such 
a low share and there may not be a great deal of appetite 
amongst lenders to provide for this. 

2. Staircasing - Shared Owners will be allowed to buy additional 
shares in 1% instalments, annually over a period of 15 
years.  The price will be based on the original purchase price, 
adjusted in accordance with House Price Inflation. Registered 
Providers will not be able to charge admin fees for these 
transactions. This is to enable shared owners to save and 
buy 1% shares outright (without any additional borrowing or 
associated fees). Larger shares will still be able be purchased 
through the traditional staircasing mechanism (using a RICS 
valuation), subject to a lower 5% minimum.

3. Repairs - There will be a ten-year, repair free period, during 
which the costs of any maintenance or repairs will be met by 
the Registered Provider rather than the shared owner.

4. Resales - The nomination period of eight weeks within which 
the Registered Provider can nominate a purchaser is to be 
reduced to four weeks.

A technical consultation on the implementation of the above 
changes and update to the model lease will be issued by the 
Government in due course.

What the above changes mean for the Registered Provider, is an 
impact on revenue, from all angles, in terms of reduced income 
on first sales, additional administrative burdens on 1% staircasing 
transactions (with no ability to charge admin fees) and significantly 
higher repair bills on the properties within its portfolio. This 
reduction in the income stream from Shared Ownership properties, 
which traditionally would have cross subsidised some of the cost to 
Registered Providers of providing rented units, will now have to be 
met by additional grant funding. 

Accordingly, whilst there has been an increase in the cash available 
under the Affordable Housing Programme, the demands for that 
cash, as a result of the changes to the Shared Ownership Model, is 
also set to rise.

Whilst the new standard model will be mandatory on all future 
Government Funded Shared Ownership homes, the Government 
has also indicated that it expects Shared Ownership delivered 
through section 106 to also use the standard model in order to 
guarantee consistency. This, in turn, will affect the price which 
Registered Providers are willing and able to pay for Shared 
Ownership properties on S106 schemes and, therefore, may have 
impacts on the overall financial viability of a development. We are 
already seeing signs that this is the case on existing schemes 
where new phases are being brought to the market. When 
viability is an issue the first casualty is nearly always the number 
of affordable housing units and, therefore, the Government’s main 
objective of making home ownership more available and affordable 
may be seriously undermined by the very changes that are brought 
in to achieve them.

Affordable Housing Programme  
and Shared Ownership

Laura Urch 
Associate 
0345 209 1077 
laura.urch@clarkewillmott.com
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Accommodating tenants’ plans which fall outside what their lease permits 
may place landlords in breach of their obligations to other tenants in the 
same building or estate.
The case looked at whether a landlord of a block of flats was 
entitled, without breach of covenant, to grant a licence to a lessee 
to carry out work which would breach an absolute covenant 
contained in a lease of her flat, where the leases of other flats 
on similar terms require the landlord to enforce covenants at the 
request of a lessee of one of those other flats?

The decision 

The tenant had asked to undertake structural works which her 
lease prohibited. The landlord had covenanted with the tenants 
in other leases in the block of flats to enforce the covenants in 
the leases for their joint benefit. Accordingly, the Supreme Court 
decided that the landlord would be in breach by allowing the tenant 
to undertake such works. 

Covenants by landlords to grant similar leases and to enforce the 
covenants in those leases are required in long, residential leases 
to be acceptable to institutional lenders. Such covenants provide 
protection to any buyer of a lease in the building that it will be 
managed on the basis of the terms of the leases that the buyer 
signed up to and not altered or waived for some tenants because 
the landlord decides to allow them to do something that the leases 
prohibit.

What does this mean for registered providers?In any multi-let 
building landlords need to check whether giving consent to actions 
not permitted by the lease to one tenant might result in a claim that 
the landlord is in breach of its covenant for quiet enjoyment or other 
covenant entered into with the remaining tenants. 

Landlords need to be particularly alert to requests for ‘retrospective 
consent’ which are, in effect, a request to waive a breach of the 
lease. Investigation needs to be made as to whether works already 
carried out were done so in compliance with the lease. In trying 
to avoid a dispute or the souring of a relationship with a tenant, 
landlords must consider whether they will lay themselves open to 
claims from other tenants in the building.

If the alterations would be in contravention of other covenants 
in the lease the landlord should consider with their surveyor and 
lawyer:

• what covenants are being waived and the extent to which they 
are being waived;

• consider how waiver of the covenants might affect guarantors 
and former tenants; and

• consider whether other tenants in the building or in adjoining 
units would be adversely affected by the waiver.

Landlords to beware of being nice!

Kary Withers 
Managing Director 
0345 209 1469 
kary.withers@clarkewillmott.com

James Driver 
Partner 
0345 209 1363 
james.driver@clarkewillmott.com

Name: James Driver

Job title: Partner

Area of expertise: Contentious Construction  

Has worked at CW for (Length of time): Two years, six months

How did you end up doing (construction) law? 

I started out doing general commercial litigation and then 
specialised in construction law just by chance really because a few 
clients in that sector kept coming back with the same problems.

What is your top tip for your contacts at the moment?  

Check your cladding!

What kind of things can you help clients with? 

Anything that has gone wrong or looks like it might go wrong on 
a construction project. This includes anything which might not 
have been a problem at the time but is very much an issue now. 
An obvious, topical example is cladding. We focus on dispute 
avoidance by working closely with our clients at the earliest 
opportunity – ideally before an issue has escalated to a formal 
dispute.

Has anything particularly tricky in a matter happened 
recently and how did you resolve it? 

We are currently dealing with lots of very sensitive cladding issues 
for our RP clients. A lot of these are receiving a lot of local and 
national press attention. We also have a lot of local MPs getting 
actively involved for their constituents. This requires very careful 
management. All the residents obviously want everything replacing 
and making safe as soon as possible. Our RP clients share that 
desire but also appreciate that they need to work through the 
various contractual obligations and ensure that whichever party 
is culpable for the remedial costs has a reasonable opportunity to 
deal with it. At the same time there are also various pre-requisites 
to securing limited government funding to be alive to. 

In the spotlight: James Driver
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Following the national stay on residential possession proceedings in March 
2020, as of 20 September 2020 the stay on possession proceedings was 
lifted. 

Residential possession 
proceedings: The stay has been lifted so what are 
we waiting for?

It wasn’t without drama following an eleventh hour further stay 
imposed but, it seems, we have reached a point where possession 
proceedings can now continue.

However, in practical terms, this isn’t proving to be quite the good 
news that it had seemed.

The government set out a detailed process in respect of 
reactivating possession claims, so why then does it feel as though 
there are still many questions to be answered. The reality is 
because there are still so many unknowns.

For all claims issued before 3 August 2020 (where no possession 
order has already been made and excluding trespass claims 
against ‘persons unknown’) a Reactivation Notice is required in 
order to lift the stay on an individual case. This notice requires the 
landlord to include what information is known in respect of the 
impact of COVID-19 on the Defendant and any dependents. Whilst 
it would technically be permissible to simply state that nothing is 
known about the impact, without having made any enquiries of the 
defendant, as a social housing provider this will not really do. As 
such we advise all landlords to make enquiries with the defendant 
to enquire about the impact, if any, on them. Even if the tenant 
does not respond, the landlord is at least able to make clear to the 
court that they have asked the question.

The Reactivation Notice also needs to include two years of rent 
history where it is a rent arrears claim. Whilst many rent officers 
have been used to providing rent statements at the hearing itself, 
this will no longer do and must now be given in advance.

For claims issued after the 3 of August 2020, there is no need to 
prepare a Reactivation Notice. However, our advice in respect of 
such cases is still to contact the court to ensure that these cases 
do not get mislaid. If you have an online payment system for court 
fees, then it will be easy to check whether they have debited the 
issue fee – at least then giving you some confidence that the 
papers were received an actioned.

With these new claims, it is still going to be necessary to provide 
substantially the same information as contained in a Reactivation 
Notice although this will need to be provided in a notice sent to 
both the defendant and the court not less than 14 days before the 
first possession hearing. 

As part of the process for all existing cases, a review hearing 
is being carried out by Judges. However, do not be fooled by 
the reference to the word “hearing” as it is not taking place by 
a hearing at all. On notices that we have received, it states that 
the Defendant can access legal advice from the duty solicitor 
by attending court on the date and time shown. However, the 
Claimant (or their legal representatives) merely need to be available 
by phone if the Defendant and / or duty advisor want to speak 
with the about the case. There is not going to be any attendance 
(by either party) upon a Judge albeit the Judge will be considering 
the papers at that time. This is both an attempt to keep ‘in person’ 
attendances at court to a minimum whilst ensuring that tenants 

have access to legal advice.

For cases already at the warrant stage, whilst it had looked 
positive that warrants would be executed smoothly, the national 
lockdown is resulting in warrants not being able to be executed. 
The government has said that warrants can still be executed in 
respect of ASB, domestic abuse, death of tenant, tenancy fraud 
and trespass but that all other evictions will be on hold. Given that 
it has also been confirmed that warrants will not be executed over 
the Christmas period (for one month from 11 December) then it is 
looking increasingly likely that not many warrants will be executed 
this year. 

What is already clear is that there are substantial differences across 
the country in respect of courts ability to cope with possession 
and other proceedings in a timely manner. As depressing as it may 
seem, the timescales as part of the reactivation process combined 
with the current increase in lockdown across the country, means 
that in practical terms it will likely be difficult to obtain and execute 
warrants on cases where possession orders have not yet been 
made for a good while yet. For new claims, Landlords need to be 
prepared to not be receiving hearings dates for first possession 
hearings until next year.

Considering all of the above, a further general national stay on 
proceedings seems unlikely given that the current rules and 
situation generally are having the effect of not much movement on 
the possession front.

Lindsay Felstead 
Co-Sector Lead, Social Housing 
0345 209 1804 
lindsay.felstead@clarkewillmott.com
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A year ago, a massive blaze 
destroyed 23 homes in a social 
housing apartment block, Worcester 
Park, owned by Metropolitan 
Thames Valley Housing. 
A report into the fire, by forensic architects Probyn Myers has now 
highlighted that defective cavity barriers – as an apparent result of 
a flaw in the building’s design – contributed to the rapid spread of 
the fire throughout the building which rendered around 60 people 
homeless. The cavity contained three layers of natural timber 
battens which burned fiercely during the fire, contributing to its 
spread both upwards and horizontally. The report found that the 
cavity barriers were too small and failed to slow the spread of fire.

Registered Providers will be aware that timber-framed methods of 
construction have become increasingly popular as the construction 
industry seeks both cheaper and more eco-friendly methods of 
building. Whilst there are many benefits to these modern methods 
of construction (“MMC”), which a number of social housing 
providers have embraced, there are also risks which may not be 
immediately apparent and which raise the question of liability for 
defects. Where construction designs are flawed, there is a risk that 
cavity barriers may be poorly designed and insufficient to prevent 
the spread of fire. Such a design flaw is magnified where timber-
framed building methods have been used. Additionally, even if the 
designs are effective, poor construction methods and a lack of 
knowledge by some contractors as to the risks posed by timber 
framed buildings can render buildings unsafe.  

In light of the high-profile nature of a number of catastrophic fires 
causing the deaths and homelessness of social housing tenants, 
Registered Providers should consider the following:

• Ensuring any designs and planning for new social housing 
construction are prepared by experts with the requisite 
knowledge of MMC and in compliance with all statute and 
best practice; 

• Making sure that the contractors are aware of the risks of 
timber-framed buildings and take the necessary steps to 
ensure effective cavity barriers; 

• Where a Registered Provider becomes aware of latent defects 
relating to the timber frame or cavity barriers (or indeed, 
other latent defects), they should seek expert opinions and 
legal advice as to the question of liability and the best ways 
to ensure such defects are rectified. In particular, Registered 
Providers should carefully check the wording of any insurance 
policies as to the duty and timeframe to notify of any defects, 
once these have become known, and the procedure that 
should be followed to seek to claim under the policy.  A failure 
to comply with the insurer’s requirements could lead to the 
insurer declining cover.  

• Act quickly! Claims for latent defects under contract may 
become time barred if there is a delay in bringing proceedings 
– seek legal advice at the point of becoming aware of latent 
defects.

Timber-framed construction and 
cavity barriers: Are they a fire risk and what should 
Registered Providers consider?

Rebecca Harries-Williams 
Senior Associate  
0345 209 1097 
rebecca.harries-williams@clarkewillmott.com
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