
COVID-19 has shaken the world and thrown monumental challenges to 
every industry. This is an unprecedented time on both our business and 
social lives and there can be no doubt that its impact will be long lasting. 
No doubt many lenders will be very supportive in aiding their 
borrowers at this time – being flexible and making accommodation 
whenever possible. Working together will be vital in terms of the 
survival of a great many businesses. That said, lenders do need to 
ensure that they are also protecting their own rights and preserve 
their own future position. Early communication with borrowers 
to understand who has been hit the hardest, establishing where 
assistance is needed and careful management of lending will be 
vital.   

Of course the outbreak has already seen some businesses fail 
and many others are experiencing financial trauma. In this special 
“COVID-19” edition of Disruptive Asset Finance we have explored 
some of the legal and practical issues facing the asset finance 
sector.   

In this edition of Disruptive Asset Finance I have considered a 
number of performance obligations of note - focusing on material 

adverse change of event clauses. Cathy Harris explores the 
mechanics of a force majeure clause and the doctrine of frustration.  
Greg Hughes and Maz Rahmati explain important pending changes 
relating to corporate insolvency.   

Peter Brewer explains how COVID-19 will not likely excuse a party 
from ADR. Ellen Yeates sets out possible hurdles relating to service 
in a time when court services are limited and David Stedman sets 
out how the Court Rules and Courts are responding to extending 
deadlines during this pandemic. Susan Hall gives a number of tips 
from working from home securely. Finally, Christie Johnson reminds 
us how financial pressures can lead to an increase in financial fraud 
and how vigilance and taking action swiftly is often vital. 

Welcome to the COVID edition of Disruptive Asset
Finance
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While wanting to help, lenders who are supporting businesses will 
also wish to protect their own position. There may be mechanisms 
already within the existing legal framework enabling this.  Further, 
where businesses come under irrecoverable financial strain it 
may become apparent that the finance arrangement needs to be 
bought to an end swiftly.   We have explored a number of key asset 
based lending clauses below and considered how they may be 
applicable to the challenges caused by the COVID-19 pandemic. 
Reviewing finance documentation carefully is always going to be 
extremely important. 

 “Material Adverse Change” (MAC) clauses – What are they 
and how are they interpreted?

An important clause at this time is likely to be a Material Adverse 
Change (MAC) clause. Where early repayment is sought a MAC 
can be one potential route open to lenders who want to exercise 
such rights. Depending on how such a clause is drafted it may also 
give rise to other rights such as giving the lender the right not to 
lend any further amounts and enabling the transfer of commitments 
without the consent of the borrower. 

MAC clauses usually include a list of “Events of Default”. If any 
of these events occur the entitlement of the lender to exercise 
certain rights under the agreement will arise. Many agreements 
have provisions relating to termination in the event of an insolvency 
event but often by that stage it is too late. In contrast to this a 
MAC clause can enable a lender to act earlier and move quickly to 
protect their position. Often a lender will have rights even when the 
event has not yet occurred but it appears something will adversely 
affect the business. A material event could relate to number of 
different events or circumstances. For instance it may be drafted 
to relate to changes to or the operation of the business or the 
ability of the business to perform its obligations or the impact on 
the enforceability of the rights or remedies of the finance party 
- including the value of secured property. Even where a lender 
does not wish to trigger the MAC clause its mere existence can 
be used to encourage discussions with borrowers and to request 
monitoring.

The interpretation of the MAC clause will be vitally important. Case 
law is of very limited assistance when considering a party’s position 
because each case will be very specific to both the contract terms 
and the facts. However, the principles of contractual interpretation 
are the starting point when considering whether a MAC clause 
might be sparked by COVID-19 events. The clause may be drafted 
broadly (refer to the lender’s opinion, be broad in scope and have a 
lower degree of certainty as to whether the material adverse effect 
will occur (e.g. the event ‘is reasonably likely’)) or it may be drafted 
more narrowly (be objective, narrower in scope and have a high 
degree of certainty that the effect will take place).

Although the pandemic itself will not be a MAC the consequences 
of the crisis on a business may well be – depending on the clause. 
Acting within the contractual framework is absolutely vital as a 
lender who wrongly acts on a MAC clause will be in breach of 
contract and may be liable for damages. Lenders should keep in 
mind therefore its own potential liability if a MAC clause is wrongly 
invoked. 

Given the huge impact COVID-19 is going to have on all manner 
of businesses it is likely we will see more reliance being placed on 
such provisions especially in due course once the “new normal” 
becomes clearer.

Where agreements were executed after the pandemic began 
it is worth noting that MAC clauses cannot be triggered where 
the parties were aware of the circumstances at the time of the 
contract. Where contracts were entered into after the outbreak in 
China, but before it spread globally and was declared a pandemic, 
there is arguably a grey area. Lenders would certainly be advised to 
protect their position in future agreements by specific drafting. 

Whether a MAC can be triggered will be specific to the 
circumstances and the wording of the contract but is certainly a 
contractual clause of potential great weight in the current climate. 
It certainly may assist in ensuring that a borrower works with its 
lender during these uncertain times and may ultimately provide the 
lender with a range of options. 

Continued on page 3
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Spotlight on performance 
obligations
Many organisations will be suffering with significant cash flow troubles 
at present. Even large businesses may struggle to meet their existing 
financial obligations – leading to a breach of contract. 
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Other clauses to note 

Events of default – An “Event of Default” is a term referring to 
an event relating to a borrower or its activities that breaches the 
finance agreement and gives rise to a right for a lender to demand, 
for example, an immediate repayment of a loan, to refuse to make 
any further advances and/or enforce security. Importantly, in relation 
to the COVID-19, lockdown in some agreements simply a cession 
of business (even temporary) may be a defined Event of Default. 
Thus even a temporary halt in trading can impact greatly on a 
business’s financial borrowing position (even though a payment 
may not have been missed).

Finance agreements will set out precisely what amounts to an 
Event of Default and such clauses must be considered very 
carefully as, as set out above, a wrongful termination by a lender 
will amount to a breach. However, in the current climate, even if 
an Event of Default event has occurred, lenders may not wish to 
rush to act to bring the agreement to an end. We are likely to see a 
more cautious attitude - at least in the immediate short term. Such 
an approach still needs careful management as an inadvertent 
waiver of a lender’s right to terminate (or exercise some other right) 
may follow.  A waiver can be inferred by conduct as well as oral or 
written communication. Lenders may wish to reserve their position 
or negotiate the terms of the waiver that they wish to offer.

Financial covenants – Often an agreement contains financial 
covenants that the borrower must meet and maintain a certain 
financial position during the course of the agreement – a breach of 
which would usually be an Event of Default. Such covenants seek 
to protect the lender so that they can detect financial distress in 
advance. With all of the financial challenges that COVID-19 brings 
to organisations across the industries many borrowers may find 
they are in breach of a wide number of financial covenants. 

Obligation to notify – Some agreements may provide that a 
borrower has to inform the lender should an Event of Default, 
including a breach of a covenant, occur.  There may also be a 
requirement to advise the lender what steps are being taken to 
remedy the position. 

Cure rights – Where there has been a breach of covenant often 
there will be cure clauses in agreements which enable a borrower 
to remedy the position and avoid triggering an Event of Default.

Reporting requirements – Finance agreements often contain 
ongoing obligations for the borrower to provide information 
regarding their financial condition. Lenders may wish to allow 
additional time to comply with any reporting requirements.

Information undertakings – Often an agreement gives the lender 
a right to ask the borrower for information such as a business’s 
financial condition or operations. 

Maintenance of secured property – Undertakings in relation 
to assets will likely have been given, and depending on the asset 
concerned, this may include an obligation to maintain property 
in good repair. Difficulties may arise from an inability to access 
property during the lockdown period. 

Draw stop – Another potential clause to be aware of is a draw 
stop clause. A drop stop event enables the lender to stop any 
further sums being advanced (even if there are undrawn amounts) 
due to a particular event occurring. 

Force Majeure – Many contracts (for example, contracts for the 
supply of goods and services) will allow a party to not perform (or 
to suspend) its contractual obligations if an event such as war or 
natural disasters occur (this is known as a “force majeure clause).  
A borrower might claim that it was the government restrictions 
or other uncontrollable challenges bought about by COVID-19 
which caused them to default in their obligations. They may argue 
therefore they ought to be excused from timely compliance with 
the agreement terms.  Force majeure or “excusable delay” clauses 
are rare in financial agreements – The risk commonly remains with 
the borrower and it is expected that the borrower will comply with 
its obligations regardless of their situation. Force majeure and its 
common law counterpart (frustration) are considered by Cathy 
Harris on page 06 of this edition of DAF.

Spotlight on performance obligations - continued
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Think ahead: Service in the EU during the court lockdown
The service of documents abroad via the Foreign Process Section 
of the Royal Courts of Justice has been suspended due to the 
COVID-19 pandemic and this may cause problems when it comes 
to the service of claims that involve EU domiciled defendants.   
Service in civil and commercial matters in EU Member States 
has to be effected in accordance with the Service Regulation 
(No 1393/2007) and this Regulation must be followed. Service 
under the Regulation generally takes place between appointed 
transmitting agencies in each member state. For England and 
Wales the transmitting agency is the Senior Master of the Queen’s 
Bench Division (who transmits via the Foreign Process Section of 
the High Court).    

Although claims can also be serviced via consular or diplomatic 
channels or by post these methods are also controlled by the 
Senior Master (via the FPS). Under the Regulation “direct service” 
may be a remaining possibility.  However, this can only be done via 
a “judicial officer, official or other competent person of the Member 
State” in which service is to be effected. Not all member states 
have nominated a competent person for direct service. Where 
there is no competent person claimants may find that service for 

EU-domiciled defendants becomes a serious hurdle – Applications 
to the court may become necessary so any anticipated service 
problems should be managed carefully. 

If you have already sent your claim for service by the FPS before 
the COVID-19 lockdown you may find yourself in the unenviable 
position of not knowing when or if your claim has or even will be 
served. In this situation you may have no option but to apply to 
court for alternative service, unless you can ask the FPS to send 
a request for information from the serving country, although, of 
course the FPS has no obligation to make this request for you. 
The important thing is to check the position in the country you are 
serving and take a view on whether or the extent to which local 
lockdown measures are going to prevent or delay service before 
deciding on the appropriate course of action.

Ellen Yeates 
Senior Associate (FCILEx) 
0345 209 1594 
ellen.yeates@clarkewillmott.com
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Importantly, the proposed legislation will have retrospective effect 
– Even creditors who have already taken steps towards serving 
a statutory demand or presenting a petition during the specified 
period will find that their options are immediately limited. 

What are the circumstances under which a creditor can 
present a winding up petition? 

It is important to realise that there is no blanket ban on petitions. A 
winding up petition can still be presented on the ground a company 
is unable to pay its debts if the creditor has reasonable grounds for 
believing that: 

• coronavirus has not had a financial effect on the company; or

• the company would have been unable to pay its debts even if 
coronavirus had not had a financial effect on the company.

Coronavirus will be considered to have a “financial effect” on a 
company if (and only if) the company’s financial position worsens in 
consequence of, or for reasons relating to, coronavirus.

Creditors will need to be satisfied that one of the exceptions 
applies prior to petitioning a debtor – where they proceed and are 
unsuccessful they may find they are liable for the debtor’s legal 
costs and in some cases, damages. 

What will happen if a petition has already been presented 
but at the time of the new law no winding up order has been 
made? 

Where a winding up petition has been presented on or after 27 
April 2020, but before the new law comes into force, the court will 
apply the above exceptions. Where the new test is not satisfied the 
court will have power to make “such order as it thinks appropriate 
to restore the position to what it would have been if the petition 
had not been presented”. This can include the creditor paying the 
debtors legal costs. 

Continued on page 5

The Corporate Insolvency and Governance Bill has now been 
published and, if enacted in its present form, it is clear that the 
proposed restrictions will be wide reaching and will have a great 
impact on many creditors and debtors. Although it was expected 
that the legislation would be aimed at commercial landlords the 
proposals are not sector specific and are not limited to rent liability. 
The amendments relate to any company that can be the subject of 
a winding up petition. 

What protections can corporate debtors expect? 

The Bill proposes that: 

• Statutory demands served between 1 March 2020 and 30 
June 2020 (or, if later, 1 month after the law comes into force) 
will become ineffective as a ground of a winding up petition 
- They cannot be relied upon - even for petitions filed after 
30 June 2020.  There is no need to show COVID-19 financial 
difficulties for the restriction to apply. While statutory demands 
can still be served they will be of limited benefit because they 
will be void and cannot be relied upon in respect of a petition.

• Unless new coronavirus specific exceptions are met a 
winding up petition cannot be presented on the ground that 
a company is unable to pay its debts (whether by reference 
to a statutory demand (served prior to 1 March 20020), 
or unsatisfied execution of a judgment, or by proof of the 
company’s cash flow or balance sheet insolvency or otherwise) 
in the period between 27 April 2020 and 30 June 2020 (or, if 
later, 1 month after the law comes into force). 

• Where a winding up order has already been obtained on or 
after 27 April 2020 but prior the law coming into effect the 
order will be deemed void and the court may restore the 
company to the position it was in prior to the petition being 
presented. It remains to be seen how this will operate where 
key assets have already been sold or a business irreversibly 
shut down. 

COVID-19: Severe restrictions placed on corporate 
insolvency 
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How difficult will it be for a creditor to rely on one of the 
exceptions? 

As cases proceed through the courts we will obtain judicial 
guidance on how the exceptions will be interpreted. It does seem 
at this stage that it may be difficult for a creditor to argue, especially 
in certain industries (for instance, leisure, retail, and restaurant), that 
a business has not been financially impacted by coronavirus. The 
wording of the Bill does not seem to account for a situation where, 
in order to survive the coronavirus period, a company has improved 
short term finances - for instance by sacrificing some projects. 
Where there are older undisputed debts creditors may find it easier 
to fall within an exception. Every case will be assessed on its merits 
and will depend on the facts – we expect to see the courts taking a 
broad approach. 

Will the procedure change?

Yes – Given these new restrictions there are a number of new 
protective measures which have been put in place. A winding up 
petition presented while these new temporary restrictions are in 
force must contain a statement in relation to the exception relied 
upon (as set out above).  

Practically, factual issues will now be raised so no doubt 
procedures will take longer due to extended evidence and/or 
submissions. This is at a time when the court is already working 
within difficult operating conditions.

Further, a petition is not be to advertised “until such time as the 
court has made a determination in relation to the question of 
whether it is likely that the court will be able to make an order” 
winding it up. 

Where a creditor is successful in obtaining a winding up order 
under the new temporary rules there are a number of other 

consequential amendments. This importantly includes the date 
of commencement of the winding up. This will not be the date of 
the petition but the date the winding up order was made. This is 
important in relation to the disposition of assets by the company – 
Transactions entered into after the presentation of a petition prior to 
the making of a winding up order will not be void. 

Despite these protections the presentation of a petition alone 
may still have a great impact on a company as it may result in 
termination rights arising in loan agreements or supply contracts.

When can we expect this law to come into force?

The Bill will be expedited through parliament but it seems that it is 
likely that it will not take effect as law until mid to late June. This 
will affect the overall length of the temporary measures. The period 
of time it will cover will potentially be wide reaching – Insolvency 
procedures of this nature could be restricted from the start of 
March (in respect of statutory demands) until mid to late July. There 
is also the power for the time frame to be extended. 

If you are a creditor wishing to take steps to enforce a debt or 
a debtor concerned about insolvency procedures during the 
coronavirus pandemic our specialist and experienced teams can 
assist. 

Severe restrictions placed on corporate insolvency - continued
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Invoice financing is an area which is particularly vulnerable and 
susceptible to fraud (such as with “fresh air” or “ghost” invoicing). 
That said fraud is a risk to any asset based lender including those 
lending on physical assets - which might be fictitious or not as 
represented. 

Fraud is often specified as an Event of Default (see page 03).  
Although the terms of a finance agreement will invariably provide 
that the sums have to be repaid often by the time a fraud is 
discovered the funds will have been dissipated. 

Those implicated in the fraud may be liable for deceit, conspiracy, 
and procuring breach of contract. With invoice financing where 
payments are made direct to the business rather than the finance 
company they will be held on trust and therefore diverting those 
funds inappropriately may also result in claims for knowing receipt 
or dishonest assistance. 

A risk is that by the time judgment has been obtained in such 
claims the judgment debtor has fallen insolvent – leaving the lender 
as an unsecured creditor. 

Prevention is of course better than cure - Wherever possible proper 
valuations and inspections can be a requirement (both before and 
during an agreement). Finance agreements can also give inspection 
rights and these should be used where there are suspicions of 
fraud. Assets should be labelled whenever possible so they are 

easier to locate on recovery and when undertaking audits. A lender 
can also register many interests (for instance, motor vehicles at 
HPI). Many agreements will also set out practical rights in relation to 
the provision of information and the help this has when identifying 
fraud is not to be under estimated. 

Where fraudulent action is suspected swift action is recommended 
to ensure that immediate rights are exercised to protect the 
lender’s position as fully as possible. This includes taking steps 
to ensure that a lender’s proprietary interest in any existing debts 
are quickly collected (before a borrower’s insolvency) and making 
use of any additional rights in the finance agreement such as the 
right to information (such as documents on or by which the debt 
is recorded or evidenced). These can be key to establishing the 
nature and extent of the fraud. Although a freezing injunction is 
often considered a proprietary injunction may also be appropriate 
to prevent dealing with assets in which the lender has a proprietary 
interest. Immediate legal advice often proves key to a successful 
outcome. 

Coronavirus and fraud 
Due to the impact on businesses as a result of COVID-19 asset based 
lenders may see an increase in fraud. 

Christie Johnson 
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A close analysis of the contractual provision and the specific 
facts and circumstances is needed to establish whether any force 
majeure arguments might successfully be applied. 

Frustration

For the reasons set out below it is unlikely that a finance 
arrangement will be terminated by the doctrine of frustration. 
However, it could still operate between borrowers and their 
contracts with third parties. 

The law of frustration is a common law doctrine which operates 
outside of binding contracts. A contract may be frustrated if, owing 
to an unforeseen event, it becomes impossible to perform. It may 
also be frustrated if performance of the contractual obligations 
becomes radically different as a result of the unforeseen event. 

It is difficult to meet the threshold for frustration. There needs to 
be absolute impossibility to perform the obligations under the 
contract (for example, due to illegality). It will not be enough that 
performance is extremely difficult. 

If a contract contains a force majeure clause the doctrine of 
frustration is unlikely to apply. This will however be a matter of 
interpretation and legal advice should be sought. Frustration will 
discharge the parties from all future obligations. 

Each case will rest on an individual analysis of the particular 
contractual obligations and the actual effect of the pandemic on 
those obligations.

As explained on page 02 borrowers might try and suspend or delay 
repayments relying on the fact that COVID-19 was an event outside of their 
control. 
That is unlikely to get them very far - finance agreements generally 
are absolute when it comes to the performance of the borrower. 
However, lenders should still check their agreements because 
a force majeure event may be specified as one of the events 
giving rise to an Event of Default and therefore may give a right of 
termination or other right. Further, asset based lenders might be 
relying on security in the form of the contracts that exist between 
the borrower and third parties. The security a lender has may 
therefore be under considerable threat if any of those contracts 
are terminated as a result of a force majeure clause or through the 
doctrine of frustration.

Force majeure 

Force majeure clauses are common in commercial contracts 
and cannot be relied on unless they are an express term of the 
contract. To be applicable any such express clause must be either 
specific in reference to catching COVID-19, or wide enough to 
catch the crisis on the basis that it could for example fall within 
the definition of a pandemic, epidemic or acts of governmental 
authorities, such as the closing of businesses. If a force majeure 
clause appears to apply, reliance on the clause will require a 
consideration of the specific performance obligations under the 
contract and the specific facts of each case.

If one of the events listed in a force majeure clause occurs the 
clause will usually set out what the parties must do next. For 
example, a party claiming force majeure may have to notify the 
other. The onus is on the party seeking to rely on the force majeure 
clause to prove that the force majeure event has prevented, 
hindered, delayed or affected the performance of the contract.

A force majeure clause may provide for an extension or 
postponement of performance, or enable one or both of the parties 
to terminate the contract. 

Force Majeure and frustration

Cathy Harris  
Senior Associate 
0345 209 1154 
cathy.harris@clarkewillmott.com
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The case was a personal injury action brought by a member of the 
Church against the Trustees of the Church. In April 2018 directions 
were given at a case management conference, which included 
a provision requiring the parties to engage in alternative forms of 
dispute resolution (ADR), and imposing obligations upon any party 
that refused to engage in ADR to then file a witness statement with 
the court explaining why they had not so engaged.

Almost a year later in February 2019 the Claimant’s solicitors 
suggested a settlement meeting, but this was declined by the 
Defendant.

In July 2019 the Claimant made a Part 36 offer which the 
Defendant subsequently failed to beat when the case came to trial 
in early 2020. As a result, the usual cost consequences of Part 36 
applied. The Defendant accepted that it would be liable to pay the 
Claimant’s costs on an indemnity basis from 21 days after the offer 
was made, and subject to the other penalties usually associated 
with Part 36 offers.

The principal issue for the court to determine was whether or not 
the indemnity costs should be extended to a date prior to the Part 
36 offer, given the Defendant’s refusal to engage in ADR.

The Court determined that the refusal to engage in ADR was 
unreasonable, and therefore extended the indemnity costs order to 
cover a broader period running from February 2019 (when it could 
be said that the Defendant’s refusal to engage in ADR had been 
unreasonable). Therefore, the Defendant ended up paying a greater 
proportion of the Claimant’s costs on a full indemnity basis and 
subject to a punitive interest rate.

The Court imposed an enhanced interest rate of 4% on costs and 
damages. The Court indicated that it might have imposed a greater 
punitive interest rate, save for the fact that the Defendant’s only 

unreasonable conduct was in its refusal to engage in ADR at the 
earlier stage. In all other aspects it had behaved reasonably, and 
that to some extent mitigated its position with regards to the scope 
of indemnity cost order.

We live in extraordinary times, with coronavirus impacting every 
aspect of our working and personal lives. However, this case 
provides some interesting insight as to what the court may 
do in the event that a party refuses to mediate on the basis of 
coronavirus. This is because a lot of mediation houses are offering 
to provide mediations remotely, by telephone conference or via 
video calling facilities such as Facetime, Skype or by Zoom. A 
number of these mediations have proceeded effectively and have 
led to successful outcomes.

Given the effectiveness of virtual mediation, and the fact that it is 
very much available currently, it is likely that a court will determine 
that a refusal to mediate solely on the basis of coronavirus would 
be deemed as unreasonable conduct, and therefore would 
expose the refusing party to a potential indemnity cost order for a 
substantial part or even the whole of the proceedings.

Therefore, it remains sensible to consider engaging in early ADR 
notwithstanding external events that are beyond your control, as 
the facilities are on offer to provide an effective service to parties 
who want to try and resolve their disputes. Courts are still likely to 
take a dim view on those who do not engage unless the excuse is 
a very strong one.

Would a refusal to mediate be reasonable in context of 
coronavirus?

Great service... Great people...clarkewillmott.com

The court has recently provided some interesting guidance in relation to 
an unreasonable refusal to mediate in the case of BXB v Watch Tower 
and Bible Tract Society of Pennsylvania and the Trustees of the Barry 
Congregation of Jehovah’s Witnesses (2020).
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Extensions of time: Requesting more time in 
times of crisis 

For instance, many firms are now accepting (and requesting) 
service by email so that papers are received swiftly by their lawyers 
working from home, avoiding extra delay.  

Another way in which litigating parties can co-operate is by 
considering and agreeing to reasonable requests for extensions of 
time to complete a direction or task required by the Court Rules. 
To assist with such requests Practice Direction PD51ZA has now 
come into force. This enables litigants to agree longer extensions of 
time for compliance in certain situations without the need for court 
permission. The existing maximum period specified in CPR 3.8 
for a mutually agreed extension has been increased from 28 to 56 
days. The Practice Direction does have limitations. For instance, it 
appears that the rules regarding extensions of time to file a defence 
have not been changed (a limited extension can still be requested 
under the existing rules). Further, any extension agreed cannot 
impact upon any hearing date, although this has always been the 
case and bearing in mind the current circumstances, every effort 
should be made to avoid adjourning hearings and wasting the 
court’s valuable time and resources wherever possible. 

The Practice Direction is already being considered by the courts. 
In Muncipio De Mariana & Ors v BHP Group Plc [2020] EWHC 928 
(TCC) the court considered whether extra time ought to be granted 
to serve evidence where a party had experienced difficulties due to 
COVID-19. The case in question concerns the collapse of a dam 
in Brazil and there are over two hundred thousand claimants. The 
defendant had to serve evidence in relation to its own application 
to challenge the jurisdiction of the English Court. The seven week 
period in which it had to prepare that evidence coincided with the 
impact of the COVID-19 pandemic (both in the UK and Brazil - 
where witnesses are based).

The defendant applied for a lengthy extension of time to file their 
evidence and a consequent adjournment. The court considered 
the new Practice Direction and the Overriding Objective. The 
court noted that due to changes in working practices achieving 
the deadlines previously set would now require more work and 
went on to identify a number of general principles which apply to 
applications for extensions of time in the light of COVID-19:

• Parties must try to keep to existing deadlines. Where this is not 
realistically possible the minimum extension of time which is 
realistically practicable may be granted. 

• Legal professionals must make appropriate use of modern 
technology including remote working and of remote contact 
with witnesses and others.

• That may be hard but legal professionals should rise to that 
challenge. Lawyers can be expected to go further than they 
might otherwise be expected to go in normal circumstances. 
The same was true for expert witnesses who are professionals. 

• Material may be less polished and focused than would 
otherwise be required by the court if necessary to meet 
deadlines.

• Care must be taken to avoid requiring compliance with 
deadlines which are not achievable even with proper effort.

• Remote working means tasks will likely take longer and require 
more work than traditional methods. 

• The court must have regard to the consequences of the 
restrictions on movement and the steps by way of working 
from home which have been taken to address the pandemic. 
Lawyers are not in well-equipped offices. People may also be 
caring for or supporting family members.

• An extension of time which requires the loss of a trial date has 
much more significance and will be granted much less readily 
than an extension of time which does not have that effect. 

Turning to principles concerning whether a hearing should be 
adjourned or heard remotely the court noted:

• Justice delayed is justice denied even when the delay results 
from a response to the currently prevailing circumstances.

• A wide range of disputes can be resolved fairly by way of 
remote hearings.

• The courts must be prepared to hold remote hearings.

• Whether a hearing can be heard remotely should be give 
rigorous examination.

• Whether there can be a fair resolution by having a remote 
hearing will be case-specific. 

The defendant here was granted an extension of five and a half 
weeks to serve their evidence and the hearing was adjourned but 
could be heard remotely if need be.

At Clarke Willmott we are seeking and agreeing extensions of time 
as needed by our clients. Where necessary, applications can also 
be made to the court. 

Legal professionals engaged in 
litigation on behalf of their clients 
are making additional efforts to 
co-operate during these times to 
ensure access to justice and to 
aid the court to efficiently manage 
cases. 

David Stedman 
Senior Associate 
0345 209 1413 
david.stedman@clarkewillmott.com
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Working from home: Data security

Susan Hall 
Partner 
0345 209 1498 
susan.hall@clarkewillmott.com

• Vigilance is key – there is presently an increased risk from 
hackers. Staff need to be mindful of cyber-attacks, fake 
websites and phishing emails. They may need training on how 
to identify such threats. 

• Ensure that any remote video conferencing being used is 
secure and know what rights the platform asserts over the 
data that is exchanged through them. Instruct staff to use 
appropriate video conferencing facilities for work purposes. 

• Remote access should usually be through multi-factor 
identification (rather than via a single password). Ensure 
that passwords are required to be complex and unique and 
regularly require passwords to be changed. 

• Consider restricting downloads to removable devices (such as 
USB sticks).

• Printing – when working from home employees may be 
tempted to forward documents out of a secure environment 
to their web based (or other personal) email to print them. 
Consider how printing from home can be enabled securely if 
needed. 

• Where hard copy documents are printed they need to be 
secured and arrangements made for them to be securely 
disposed of where they are no longer needed (not with the 
household recycling!). 

• However interesting the day or task may be family should not 
be involved! Hold telephone calls in a confidential location. 
Do not be reckless with hard copy documents and files and 
ensure these are tidied away each day.

• If they are not automatically de-activated ensure everyone 
knows where their office access ID or access card is. 

Working from home brings many new challenges – Old tables, trestle tables 
and children’s homework desks have suddenly been seized by people new 
to working from home.
Ensuring that home workers continue to remember their security 
obligations are vital. Security involves both the regulatory 
aspect but is also broader and includes, for example, protecting 
information which is confidential as well as trade secrets. People 
need to be aware that hackers, phishers, fraudsters and con 
artists have upped their game during the COVID-19 crisis, just as 
working from home presents an entirely new range of opportunities, 
from insecure home broadband to exploiting breaches in video-
conferencing platforms.

The key tips below should provide a useful starting point to 
maintain security for those working from home and to those 
managing them: 

• It is important to emphasise that remote working should 
not mean that all of the “business as usual” procedures are 
forgotten. 

• BYOD – Staff may be using their own device or using a device 
provided by their organisation. The latter is often preferable 
but not necessary provided that the firm’s BYOD policy is 
in place, up to date (including with adaptations for current 
events) and that staff are aware of it and follow it. Key issues 
with BYOD policies include making sure that personal devices 
are not shared with other members of the household, that 
up-to-date virus checking software is installed and in use, and 
that updates, bug fixes and patches are installed on a regular 
schedule. 

• Staff should be restricted from storing work locally on their 
own devices unless they are authorised to do so 

• Where workers are able to log into a secure office environment 
the issues may be lesser, but there are still issues with 
security. If the home worker is not able to log on to the office 
environment then it may be necessary to require Virtual Private 
Networks (VPNs) to be installed.
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